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N these days the de- 
mand for legislative 
correction is so com- 
mon that we may be in 
danger of overestimat- 
ing the effect of a mere 
law. Nevertheless, I 
trust that the decisions 

of the Supreme Court, and the important 
litigation which has been instituted by 
the government, may serve to direct the 
public mind to the need of some con- 
structive legislation for the guidance of 
commerce. There seems to be a general 
impression that something is lacking ; but 
in the endeavor to suggest a measure, 
we appear to me to be working at cross 
purposes. 


The Anti-Trust Law. 


Most of the discussion is directed to a 
consideration of the anti-trust law. Some 
appear to think that it ought to be 
strengthened, in view of the interpreta- 
tion given it by the Supreme Court. Oth- 
ers are of the opinion that it ought to be 
made less restrictive than it now is. To 
my mind we are wasting energy in that 
discussion. We have been about twenty 
years making up our minds whether this 
law is to be enforced, and to ascertain 
what it really means. As to the first 
proposition, it is unnecessary to say that 
all doubt has been removed. As to the 
second, I am of the opinion that to all 


intents and purposes we do know what 
this law means. Even those who believed 
at one time that it might have to be modi- 
fied, either by legislation or by interpre- 
tation, are compelled to admit that it 
has now been given a construction which 
states a fair and rational rule of action. 
It is still urged in some quarters that the 
law is too indefinite. I cannot share this 
opinion. It is just as definite as a rule 
of conduct can be made. For illustra- 
tion, fraud is denounced, but its defi- 
nition is no more certain than that which 
we have now been given of a combina- 
tion in restraint of trade. The same is 
true of deceit, of mistake, and of reason- 
able care and diligence. So long as the 
competitive system is to be retained, noth- 
ing would be more mischievous than an 
attempt to specify the various forms 
which offenses against that system might 
assume. The safe course is to fix the 
standard and the rules of the game, and 
to hold the business man to an under- 
standing of the difference between com- 
peting to get a customer and competing 
to get a competitor. We must remember 
that the evolution in business methods 
may from time to time modify the test 
of a conspiracy in restraint of trade. 
Uniformity of price may be conclusive 
proof at one time or under certain con- 
ditions. Under other conditions compe- 
tition in quality of goods, promptness of 
delivery, or credit, may overcome such 
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proof. A court should be free to judge 
of the whole case, and would necessarily 
be embarrassed in its effort to reach a 
broad and rational conclusion if the stat- 
ute were encumbered with a bill of par- 
ticulars. 


Constructive Federal Legislation. 


But however that may be, it appears 
to me that the real difficulty which now 
confronts us is not to be cured by pos- 
sible amendments or correction of a law 
which, in its essential features, is bound 
to stand; but that it must be traced to 
the absence of a legislative system or 
code for the organization of interstate 
and international commercial bodies. In 
other words, we have a Federal statute 
which denounces misconduct, but we 
have no Federal statute of a constructive 
character, which provides the forms and 
the methods for legitimate organization. 


Reorganization of Business Concerns. 

Perhaps no better illustration of this 
statement can be found than the proceed- 
ings which are now pending to reorgan- 
ize or recreate the commercial and in- 


dustrial companies who are defendants 


in United States courts. The process is 
by way of elimination. Certain condi- 
tions and things are to be discontinued ; 
and when that has been done, what re- 
mains is expected to reform and to live 
in the shape in which it is left. That 
impresses me as a cumbersome, expen- 
sive, and unsatisfactory method of or- 
ganizing a business concern. The diffi- 
culty is increased when we come to con- 
sider a business organization which has 
not yet been sued, but which, in view 
of the decisions, may recognize the ne- 
cessity for a readjustment. Such a con- 
cern has but one course open to it, which 
is to go to the Attorney-General, disclose 
its methods and the form of its organi- 
zation, and obtain advice as to what may 
or ought to be done. Apart from the 
burden which this puts upon the Depart- 
ment of Justice, it saddles that depart- 
ment with a tremendous responsibility. 
Indeed, that responsibility is so great 
that the department could not accept it 
without having its own conclusion con- 
firmed by a formal decree of the court. 
Instead, therefore, of permitting a com- 
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mercial or industrial organization to re- 
adjust its affairs in conformity with 
stated law, it is compelled to ask to be 
made a defendant in a quasi criminal 
proceeding, in order that it may be ad- 
vised by proper authority what it may 
and what it may not do. In effect, the 
Federal government, which undertakes to 
condemn and denounce improper con- 
duct on the part of those engaged in in- 
terstate commerce, fails to authorize the 
issuing of proper charters under stated 
law applicable to all concerns alike. On 
the contrary, it issues its only commercial 
charters in the form of decrees made in 
individual cases, as the Department of 
Justice sees fit to afford opportunity. No 
doubt this system, or lack of system, will 
work out a result in time; but what is to 
become of those enterprises which are 
still in the making? Suppose a number 
of citizens of different states, for the 
purpose of competition with existing or- 
ganizations, propose to organize a new 
company, or a new combination of com- 
panies, how are they to get a charter in 
the form of a decree? If they submit 
their prospectus to the Department of 
Justice, that department “must decline to 
pass upon the plan submitted, however 
ready it may be to form an opinion upon 
the propriety: or impropriety of the pros- 
pectus, because there is no way or method 
by which that opinion may be confirmed 
by the courts, since there is no defend- 
ant in existence to be called before the 
court. Without straining a point, this 
condition, to my mind, presents a practi- 
cal difficulty. It is not a forced argu- 
ment to say that with this one-sided sys- 
tem we actually bring about a result in 
which the existing commercial organiza- 
tions, however unhappy in their immedi- 
ate embarrassment, may ultimately be 
protected against well-organized compe- 
tition still to be called into life. 

It appears to me that the present con- 
dition is a clear demonstration of the in- 
completeness of our commercial system. 
The Federal government has the arm to 
denounce, but it has no arm to construct. 
For purposes of. control, the Department 
of Justice is completely equipped. For 
purposes of organization, no provision 
has been made in the Department of 
Commerce and Labor or elsewhere. The 
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commerce of our country, be it local, in- 
terstate, or foreign, depends upon state 
organizations ; and inasmuch as that com- 
merce has as a rule outgrown state 
boundaries, it depends upon combination 
of state organizations. Some of these 
combinations are proper, and others have 
been found to be improper. The Fed- 
eral government has assumed to denounce 
improper combinations in restraint of in- 
terstate commerce. It has nowhere af- 
firmatively said how such combinations 
may be properly made. It appears to 
me that, having assumed the authority 
to say what shall not be done, it is ob- 
vious that authority should be assumed 
to say what may be done; and that the 
Federal government ought to provide a 
clear, well-defined system under which 
organizations for interstate commerce 
and foreign commerce may be created, in 
order that equal opportunity may be 
given to all,—to those who exist, for 
purposes of readjustment; to those who 
propose to start, for purposes of organ- 
ization. 

Finally, I am persuaded that if we had 
one such well-defined Federal system, 
furnishing a corollary to the anti-trust 
law, very much of the present confusion 
and doubt would be disposed of at once. 
There can be little question that much 
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of the misapprehension is to be attribut- 
ed to the one circumstance that nearly 
all commerce on a large scale is repre- 
sented by combinations of state organi- 
zations of one kind or another. The 
very fact that such combinations exist 
invites doubt and suspicion, because we 
have difficulty in determining in each 
case how much of the combination goes 
to mere accidental form, and how much 
represents illegal purpose and miscon- 
duct. As I read the decisions, the ques- 
tion is not determined by mere volume, 
or the amount of capital invested; it is 
not what the form of the organization 
may be; but the essential inquiry goes 
to the purpose and conduct of the con- 
cern. If these commercial enterprises 
were given an opportunity to organize 
under the recognized form, and were 
permitted to feel that so far as the form 
is concerned the legality cannot be ques- 
tioned, we might then have an opportu- 
nity to judge of their business upon its 
merits, and to direct our attention to the 
essential question of conduct and pur- 
pose. In other words, the confusing 
elements of the cases would be elimi- 
nated, and the courts would be left to 
deal with those questions at which the 
Sherman act is really directed. 


What I propose as a solution of the trust problem, is the 
regulation of the prices and conduct of the industrial trusts 
not yet recognized as the public services they are, on the 
same basis as public service companies. What | would 
urge would not be a repeal of the Sherman Act; I would 


leave that for its appropriate work of dissolving combinations 


in restraint of trade. 


But I would supplement it by an act 


to regulate concerns which have established a control of 


their market. 


— Professor Bruce Wyman. 
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{Mr. Brandeis is an eminent lawyer who has at tumes freely given his services to the cause cf 


Labor. 
attracted wide attention—Ed. Note.] 


HALL we abandon as 
obsolete the long cher- 
ished policy of compe- 
tition, and accept in its 
place the long detested 
policy of monopoly? 
The issue is not (as it 
is usually stated by ad- 

vocates of monopoly), Shall we have 
unrestricted competition or regulated 
monopoly? It is, Shall we have regu- 
lated competition or regulated monop- 
oly? 

Regulation is essential to the preser- 
vation and development of competition, 
just as it is necessary to the preserva- 
tion and best development of liberty. 
We have long curbed physically the 
strong, to protect those physically weak- 
er. More recently we have extended 
such prohibitions to business. We have 
restricted theoretical freedom of contract 
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by factory laws. The liberty of the mer- 
chant and manufacturer to lie in trade, 
expressed in the fine phrase of caveat 
emptor, is yielding to the better concep- 
tions of business ethics, before pure food 
laws and postal-fraud prosecutions. Sim- 
ilarly the right to competition must be 
limited in order to preserve it. For ex- - 
cesses of competition lead to monopoly, 
as excesses of liberty lead to absolutism. 
The extremes meet. 


A Constructive Policy. 


The issue, therefore, is: Regulated 
competition versus regulated monopoly. 
The policy of regulated competition is 
distinctly a constructive policy. It is the 
policy of development as distinguished 
from the destructive policy of private 
monopoly. 

It is asserted that to persist in the dis- 
integration of existing unlawful trusts 
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is to pursue a policy of destruction. No 
statement could be more misleading. 
Progress demands that we remove the 
obstacles in the path of progress; and 
private monopoly is the most serious ob- 
stacle. 

One has heard of late the phrases 
“You can’t make people compete by 
law ;” “Artificial competition is undesir- 
able.” 

These are truisms, but their implica- 
tion is false. The suggestion is not that 
traders be compelled to compete, but 
that they be prevented from killing com- 
petition. Equally misleading is the 
phrase, “Natural monopolies should not 
be interfered with.” There are no nat- 
ural monopolies to-day in the industrial 
world. The oil trust and the steel trust 
have been referred to as natural monopo- 
lies, but they are both most unnatural. 
The oil trust acquired its control of the 
market by conduct which involved fla- 
grant violations of law. Without the aid 
of criminal rebating, of bribery and cor- 
ruption, the Standard Oil would never 
have acquired the vast wealth and power 
which enabled it to destroy its small com- 
petitors by price cutting and similar prac- 
tices. 

The steel trust acquired control not 
through greater efficiency, but by buy- 
ing up existing plants and ore supplies 
at fabulous prices. It is believed that not 
a single industrial monopoly exists to- 
day which is the result of natural growth. 
Competition has been suppressed either 
by ruthless practices or by an improper 
use of inordinate wealth and power. If 
the law prohibiting such practices is 
clearly defined and enforced, as it is the 
purpose of the La Follette bill to accom- 
plish, no similar trust will arise in the 
future. 

The only argument that has been seri- 
ously advanced in favor of private mo- 
nopoly is that competition involves waste, 
while the monopoly prevents waste and 
leads to efficiency. This argument is es- 
sentially unsound. The wastes of com- 
petition are negligible. The economies of 
monopoly are superficial and delusive. 
The efficiency of monopoly is at the best 
temporary. 

Undoubtedly 
waste. 


competition involves 
What human activity does not? 
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The wastes of democracy are among the 
greatest obvious wastes, but we have 
compensations in democracy which far 
outweigh that waste and make it more 
efficient than absolutism. So it is with 
competition. The waste is relatively in- 
significant. There are wastes of compe- 
tition which do not develop, but kill. 
These the law can and should eliminate, 
by regulating competition. 

It is true that the unit in business may 

be too small to be efficient. It is also 
true that the unit may be too large to 
be efficient, and this is no uncommon in- 
cident of monopoly. 
_ Whenever trusts have developed ef- 
ficiency, their fruits have been absorbed 
almost wholly by the trusts themselves. 
From such efficiency as they have devel- 
oped, the community has gained substan- 
tially nothing. 


Price-Fixing Would Not Help. 


The proposed government commission 
to fix prices would not greatly relieve the 
evils attendant upon monopoly. It might 
reduce a trust’s profits, but it would fail 
to materially reduce the trust’s prices; 
because the limitation of the monopoly’s 
profits would, by lessening this incentive, 
surely reduce the monopoly’s efficiency. 

To secure successful management of 
any private business, reward must be pro- 
portionate to success. The establishment 
of any rule fixing a maximum return on 
capital would, by placing a limit upon 
the fruits of achievement, tend to lessen 
efficiency. 

No selling price for monopoly products 
could be set constitutionally at a point 
lower than that which would allow a 
reasonable return on capital. And in the 
absence of comparative data from any 
competing businesses producing the same 
article at less cost, it would be virtually 
impossible to determine that the cost 
should be lower. 

The success of the Interstate Com- 
merce Commission has been invoked as 
an argument in favor of licensing and 
regulating monopoly. 

But the Interstate Commerce Com- 
mission has been effective principally in 
preventing rate increases and in stopping 
discrimination. In those instances where 
the Commission has reduced rates (as 
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distinguished from preventing increases) 
the Commission rested its decisions large- 
ly on the ground that existing rates 
amounted to discriminations against par- 
ticular places or articles, or the lower 
rates were justified by a comparison with 
other rates of the same or other compa- 
nies. Price-fixing of that nature applied 
to industrial trusts would afford little 
protection to the public. 

In the second place, there is a radical 
difference between attempts to fix rates 
for transportation and similar public 
services, and fixing prices in industrial 
businesses. Problems of transportation, 
while varying infinitely in detail, are 
largely the same throughout the whole 
country, and they are largely the same 
yesterday, to-day and to-morrow. In in- 
dustry we have, instead of uniformity, 
infinite variety ; instead of stability, con- 
stant change. 


Problem Too Complicated. 


In the third place, the problems of 
the Interstate Commerce Commission, 
relatively simple as they are, already far 
exceed the capacity of that of any single 
board. Think of the infinite questions 
which would come before an industrial 
commission seeking to fix rates, and the 
suffering of the community from the in- 
ability of that body to promptly and ef- 
ficiently dispose of them. 


Social Problems. 


Every business requires for its busi- 
ness health the memento mori of compe- 


tition from without. It requires likewise 
a certain competition from within, which 
can exist only where the ownership and 
management, on the one hand, and the 
employees, on the other, shall each be 
alert, hopeful, self-respecting, and free 
to work out for themselves the best con- 
ceivable conditions. 

The successful, the powerful trusts, 
have created conditions absolutely incon- 
sistent with these—America’s—industrial 
and social needs. It may be true that as 
a legal proposition mere size is not a 
crime, but mere size may become an in- 
dustrial and social menace, because it 
frequently creates as against possible 
competitors and as against the employees 
conditions of such gross inequality, as to 
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imperil the welfare of the employees and 
of the industry. 

In the midst of our indignation over 
the unpardonable crimes of trade union 
leaders, disclosed at Los Angeles, would 
not our statesmen and thinkers seek to 
ascertain the underlying cause of this 
widespread, deliberate outburst of crimes 
of violence? What was it that led men 
like the McNamaras to really beheve that 
the only recourse they had for improv- 
ing the condition of thé wage earner was 
to use dynamite against property and 
life? 

Certainly it was not individual deprav- 
ity. Was it not because they, and men 
like them, believed: that the wage earner, 
acting singly, or collectively, is not strong 
enough to secure substantial justice? Is 
there not a casual connection between the 
development of these huge indomitable 
trusts and the horrible crimes now under 
investigation? Are not these irresistible 
trusts important contributing causes of 
these crimes,—these unintelligent ex- 
pressions of despairing social unrest? 
Is it not irony to speak of the equality 
of opportunity, in a country cursed with 
their bigness ? ' 

The right of labor to organize and to 
deal collectively with its employers 
should not be curtailed. 

There is not the slightest danger that 
labor will assume control of industry. 
It has become exceediugly difficult for 
the unions to maintain themselves be- 
cause of the constant inflow of foreign 
labor and the great number of nonunion 
men. This maintains a state of com- 
petition, which, did it exist in the indus- 
trial and financial business of the coun- 
try, would make unnecessary any change 
in existing laws. 

The only right claimed by the labor 
unions is that of collective bargaining, 
and this right employers also should have 
and exercise. It would be perfectly 
proper for independent competing em- 
ployers to form employers’ organiza- 
tions, and to deal with the labor unions 
upon exactly the same footing as is the 
case with unions,—that is, collectively. 

Nothing has been done to improve the 
conditions under which men labor, that 
has not increased their efficiency. Short- 
er hours often lead to greater produc- 
tion; and there is economy in high wages. 
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BY HON. PETER S. GROSSCUP 


[Judge Grosscup after long service on the Federal Bench is now devoting himself to the 
patriotic task of aiding in the solution of our great industrial problems.—Ed. Note.] 


HE exceptional man can 
always take care of 
himself. The mental 
eye that sees where en- 
terprise. can be advan- 
tageously organized, 
and the mental hand 
than can do the organ- 

izing, is the exceptional man—in this new 
age of industry—of whom I speak. 

But in this new age there must be 
room also for the ordinary man. Those 
who, in their relation to the organized 
industrial domain, do not possess this eye 
and mind, I call the ordinary man. They 
may be superior in their own field—su- 
perior electricians, mechanics, salesmen, 
doctors, lawyers, scholars, and yet re- 
main, in their relation to the organized 
industrial domain, the ordinary man. 


_ Were the individual possessions of the 
richest men living to be destroyed, they 
would not be missed much beyond the 


day of their destruction. It is your sav- 
ings and mine that these exceptional men 
are utilizing. It is on your capital and 
mine, under their power, that the great 
enterprises of to-day rest. Why should 
not these men wish to retain this power? 
Who, possessing it, would not sirive to 
retain it? But, to retain this power, the 
exceptional man thinks he must be left 
at liberty, as he is at liberty now, under 
existing policies, to frame up according 
to his own will any kind of corporate 
agency that suits his purpose. Why 
should he not wish, then, to retain that 
liberty? And, in turn, to retain that lib- 
erty, he thinks he must have a hand on 
the government organs through which, 
alone, the people act. What more nat- 
ural, then, than that big business should 
enter politics? Big business laying its 
hand on politics is the symptom,—an in- 
evitable symptom; the seat of the disease 


is the public policy that leaves the excep- 
tional men behind big business at liberty 
to frame up for themselves, and in their 
own personal interest alone, these agen- 
cies of modern industrial conditions. 


The One Concrete Effort the Sherman Act. 


The one concrete effort, thus far, to 
reach, not the symptom only, but the seat 
of the disease, is the Sherman anti-trust 
act. As interpreted by the Supreme 
Court prior to May of last year, that 
act was believed to be a weapon, in the 
hands of the men who happened to con- 
stitute the administration at Washington, 
to destroy such specific monopolies and 
combinations as the administration chose 
to consider hurtful to competition in en- 
terprise. 1] say, “a weapon in the hands 
of the men who happened to constitute 
the administration at Washington,” for, 
as interpreted prior to the Standard Oil 
decision, the Sherman act put every busi- 
ness of any consequence literally “under 
the condemnation of the law,” leaving it 
to the administration at Washington, by 
the initiation of proceedings in the courts 
or the withholding of such proceedings, 
to say which enterprise should be made 
to feel the condemnation, and which 
should not. That, of course, in practi- 
cal outcome, was not government by 
law, but government by the-will of the 
men who held the reins of political pow- 
er for the time being. Instead of be- 
ing a part of the law of the land, as the 
law of the land has always been under- 
stood, the Sherman act became a sunken 
mine, over which nearly every form of 
enterprise had to sail, knowing that the 
fuse that, lighted, would set off the mine, 
or, unlighted, keep it harmless, ran di- 
rect to the office of the Attorney General 
at Washington. Two farmers who meet 
on a country road and discuss the price 
of wheat, agreeing not to sell under a 
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certain price, under this old interpreta- 
tion, would be violating the principle of 
the act. The doctors in a community 
who get together and agree that their 
fees shall be a definite stipulated amount 
would be violating the principle of the 
act. Two grocery men, running two sep- 
arate establishments, with two sets of 
clerks, two distinct stocks of supplies, 
two delivery wagons, two full equip- 
ments, who finally agree that they could 
do a more profitable business by form- 
ing a partnership, would be violating the 
principle on which the Sherman anti- 
trust act was interpreted. My father was 
brought up in the reformed faith, one 
of. whose tenets was that all were con- 
demned by the law. The earlier Sher- 
man anti-trust decisions were conceived 
in the spirit of that Calvinistic doctrine. 
Any business act with spirit in it was un- 
der the condemnation of the law. 

But the mine is now lifted. Only re- 
straint of trade that, all things consid- 
ered, is hurtful, is now prohibited. And 
whether the restraint be hurtful or not 
is not a question for the political branch 
of the government, but a judicial ques- 
tion for the courts. The original inter- 
pretation was nothing less than a revolu- 
tion in English and American ideals of 
jurisprudence; these later decisions are 
the counter revolution. They take enter- 
prise from the peril of depending on the 
will of men, and restore it to the safety 
of a place under the law. 

But though this lifts the mine, so far 
as mere business is concerned—permits 
business to push forward on modern con- 
ditions, free from undisclosed dangers, 
provided it does not persist in being bru- 
tal—will big business, with no restraint 
hanging over it other than the Sherman 
act as now interpreted, desist from be- 
ing brutal? Will one of these big busi- 
ness enterprises, caught now and then 
employing the prohibited accessory meth- 
ods, and ordered to rehabilitate, as the 
Standard Oil and Tobacco combinations 
have been ordered to rehabilitate, pre- 
vent others from taking their chances, or 
from taking chances along other lines? 
The flies that in summer time concentrate 
on a lump of sugar may be scattered by 
a wave of the hand to the four corners 
of the room. But how soon do thev re- 
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gather when the hand is removed. Will 
the seat of the disease be reached—will 
the ordinary man escape the appetite and 
nets of the exceptional man—until some- 
thing is put into modern conditions other 
than the occasional hand stretched out to 
scatter ? 

Concentration and combination are 
here, they are here to stay, they are a 
part of the conditions of the times. This 
act still prohibits them. That actual mo- 
nopolies are here, and, that to get all that 
civilization and the laws of nature have 
in store for us, they must be here, every 
body recognizes—everybody except the 
‘law ;” the “law” alone professes not to 
see them except as a thing to be prohibit- 
ed. Now, one thing is certain,—the 
“fact” will not down. Are the fact and 
the law to be perpetually at crossed 
swords? This, I repeat, for it is the key 
to the situation, is not a continuation of 
the old era, but a new era. For the first 
time the human race is now in full do- 
minion over all that is on the earth and in 
the skies,—all the hitherto hidden pow- 
ers of earth and sky; is clothed at last, 
and in plenitude, with all that God laid 
away in earth and sky. And into this 
era have come, as its necessary economic 
handmaidens,—children of the era as 
much as we are its children,—concentra- 
tion and combination. Were concentra- 
tion and combination outlaws in the old 
era? So be it,—that was because they 
had come into the old era before their 
appointed time. Are they, in some in- 
stances, indefensible? So be it. But is 
that a reason why those that are defen- 
sible, or can be made defensible, should 
be shown the door also? They are still 
outlaws on the statute books, you say. 
Of course. But to that extent the law is 
in conflict with the times. Tell me, my 
friend who shakes his head, what do you 
propose—the particular you who is shak- 
ing his head—what economic regime do 
you offer to take their place? A return 
to the old era? You are at liberty to go 
back if you wish, but you will find few 
willing to go back with you. The new 
era in the old clothes? The old economic 
equipment? You reveal no glimpse, if 
that be your answer, of the intricacies, 
the perplexities, the energies behind mod- 
ern enterprise, that, as in the modern 
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powerhouse, must be gathered into 
mighty, concentrated trusts of energy, 
if things are to move at all. 


The Line the Remedy Must Take. 


To go back, then, to what I said above, 
big business, reaching out to control poli- 
tics, manifest as it is, is a symptom only, 
the elimination of which from politics 
by means of primary laws, the initiative 
and referendum, popular election of 
United States Senators, or other meas- 
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ures offered as amendments to our old 
system of representative government, is 
the treatment of a symptom at most. The 
Sherman act was the one concrete rem- 
edy directed straight at the disease; but, 
as originally interpreted, a misdirected 
remedy, inviting industrial catastrophe; 
and even as now interpreted, an inef- 
fective remedy both in the just complaint 
of the ordinary man against big business 
and in the just complaint of big business 
against the law on the subject of monop- 
oly as the law now stands. What, then, 
is left open to us? Is there anything 
practicable that will avail? And can 
what is practicable be put into the endur- 
ing form of law? 


I believe there is. But it must go di- 
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rectly to the disease. First, then,—to 
file what we lawyers call a bill of par- 
ticulars,—let the corporation, as a me- 
diun: of property holding, be so recon- 
structed that into this field the ordinary 
man can safely enter, along with the ex- 
ceptional man, investing his means di- 
rectly, instead of by way of New York, 
and sharing individually in the country’s 
marvelous growth, instead of being a 
witness chiefly of what that marvelous 
growth has done for others. There is 
nothing socialistic in this,—it is individ- 
ualism applied to the times. No one rec- 
ognizes more fully than I that every busi- 
ness enterprise is the “thought” of some 
man or group of men “materialized” for 
the sake of power and profit, and that to 
the extent that the possessor of the 
thought, unaided by government, except 
as he is protected by government along 
with others, can put the thought into 
power and profit, he is entitled, both mor- 
ally and legally, to the power and profit 
the thought brings. There is nothing in 
taking control of the corporation that 
would interfere with full freedom to the 
exceptional man’s “thought,” which be- 
hind corporate enterprise, as behind in- 
dividual enterprise, is the germ out of 
which success comes. It simply trustees 
that thought,—invests it with a new no- 
bility that ought, in turn, to inspire it 
to greater material success. On this sub- 
ject President Taft is going in the right 
direction; for it is only a strict regula- 
tion of capitalization, simplicity in the 
creation and arrangement of securities, 
dividends paid only when they are 
earned, that will turn the corporate form 
of holding property from being so often 
used as a lure in the hands of a class, 
first to entrap and then to devour, into a 
medium of holding property that, like the 
individual enterprises and the farms of 
the country, may become a possession 
into which the ordinary man, with his 
personal ambitions for himself and those 
who depend on him, may securely enter. 

The next consideration goes beyond 
mere corporate property, to monopoly, — 
so framing what has become monopoly, 
that what the ordinary man earns shall 
not be artificially taken away from him, 
either in whole or in part; that there 
shall be no law licensed, artificial clipping, 
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by others, from what he earns; for of 
what avail is what a man earns toward 
making him an independent man among 
men, if what he earns is taken away from 
him before he can utilize it? The man 
who takes his gold to the mint gets back 
in coined gold just what he took, less 
the cost of coinage. The cost of coin- 
ing what one himself has done in the way 
of labor, or what one himself has pro- 
duced in the way of a commodity, into 
what one needs of another’s labor and 
another’s commodity, is just what that 
other’s labor and commodity is worth, 
plus the natural cost of exchange. And 
anything added in the way of pure bounty 
to a special class is politically and mor- 
ally as indefensible as tribute allowed to 
some political boss for the privilege of 
bringing the bullion into the city that con- 
tains the mint. The principle involved is 
simple, and the method I propose for at- 
taining it is simple also, though on its 
face it may look more or less revolution- 
ary. Beginning with the railroads, let 
me state it: 

A valuation of each of the properties, 
rejecting “the cost of reproduction” as 
the sole measure, but taking as the meas- 
ure what it fairly cost to bring these rail- 
roads to their present condition, togeth- 
er with such increase or decrease in 
value as the roads have shared with other 
properties. I say, rejecting the “cost of 
reproduction” as the sole measure; for 
the cost of reproduction, itself, rejects 
that other element invariable in every en- 
terprise,—the cost of experience and the 
things made obsolete by advance. No 
successful business has ever escaped this 
penalty. No successful brief, in com- 
plete printed form, has ever been sent to 
a court, that did not, in the preparation, 
send more paper to the wastebasket than 
to the printer. If it were not for these 
invariable wastes, we could all make our 
living before breakfast and have the 
balance of the day for pleasure. But 
the wastes are here, and have to be reck- 
oned with. 

Now add to the valuation thus ascer- 
tained, as time goes on, the cost of ex- 
tensions and such improvements as ought 
to go to capital account; and upon the 
capital that the two thus constitute, al- 
low returns at a definite given rate, after 
making provision for depreciation, main- 
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tenance, and the improvements that are 
rightly chargeable to operation and not 
to capital account. 

The traffic rates now charged the pub- 
lic by the carriers are on file with the 
Interstate Commerce Commission. Take 
these, or such rates as are on file when 
the foregoing change goes into effect as 
the second postulate; and ascertain at 
given intervals what the public has saved, 
if anything, by the application of re- 
duced rates, instead of the previous rates, 
to the traffic carried during the preced- 
ing period. This, and subsequent pro- 
visions, must be given some “play,” as 
we say of machinery; as in the case of 
more than one railroad, between given 
points, of unequal cost. 

In case a saving to the public is shown, 
allow the carrier out of the accumula- 
tions, if there be any, and if the reduc- 
tion be not at the expense of quality of 
service, as a return additional to his fixed 
return, a certain percentage of such sav- 
ings, as also, possibly, for a security fund 
against the “lean years;” allow the em- 
ployees’ insurance and old age pension 
fund another percentage; and the em- 
ployees’ investment account another per- 
centage, to be invested for them and as 
their property (the apportionment to be 
according to age and length of service) 
in any authorized future issues of securi- 
ties of the carrier for extensions or im- 
provements. 

Should it appear, on such periodical 
accounting, that the carrier has accumu- 
lated, out of the rates charged the pub- 
lic, over and above the needs above set 
forth, and the constant bettering of the 
service, further amounts, the same shall 
go into the United States Treasury, un- 
less within a succeeding given period, it 
shall have been absorbed in a reduction 
of rates of traffic charged the public. 
To the objection that this is a tax levied 
on the carriers for the benefit of the 
public treasurv, the answer is that it is 
a tax that will never accrue, for, by re- 
ducing rates and bettering service (both 
the self-interest of the carrier), no bal- 
ance need remain. The provision is a 
menace, not a tax. 

In this way, it seems to me, the “man- 
agement” of the railroads could be left 
to the men who are best qualified to 
manage them, while the motive to charge 
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exorbitant rates would have been ex- 
tracted,—increased profit made to depend 
on real management as distinguished 
from mere manipulation. To apply this 
principle to the so-called big trusts in 
industry requires different treatment. 
Here, the first inquiry is: To which gov- 
ernment, the national or the state, shall 
be given the power to apply the principle? 
My answer is that, in the case of the big 
so-called trusts, such, for instance, as the 
packers or the Standard Oil Company, 
the bulk of whose raw material is drawn 
from states other than the company’s 
domicil, and the bulk of whose finished 
product is sold in states other than the 
‘ompany’s domicil, thereby bringing their 
business into interstate commerce, the 
principle I am urging should be applied 
by the national government, through such 
processes as will make it practically com- 
pelling that enterprises of this kind or- 
ganize -as corporations under United 
States laws. To that extent, at least, I 
am for the new nationalism. By the hand 
of a single sovereignty, and that the su- 
preme sovereignty, can the principle, it 
seems to me, be effectively applied to the 
big so-called trusts. But this does not 
mean that the smaller manufacturing and 
trading corporations in any given field of 
enterprise should be nationally incorpo- 
rated. From these arises no monopoly. 
And where, among these smaller con- 
cerns, combinations arise in unreasonable 
restraint of trade, the Sherman act, as 
now interpreted, would probably be suf- 
ficient. 

But where should be run the line of 
separation, you ask, between those to be 
nationally incorporated and those left to 
the states; and how separate those to 
whom a restriction as to dividends is to 
be applied, from those to whom it is not 
applied, though nationally incorporated? 
My answer is that national incorporation 
should depend on whether the business 
involved is chiefly national or chiefly 
local,—a _ feasible measure of this being 
the percentage of the whole business that 
is local and the percentage that is not 
local; and that whether the restriction 
as to dividends should apply or not 
should depend on whether the business, 
in its special field of enterprise, practi- 
cally excludes effective competition, or 
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whether it does not,—a feasible measure 
of this being the percentage of the whole 
business of that field that is done by the 
company involved. In other words, if 
the bulk of the business of the company 
is national, let the nation be the parent 
and regulator of the corporate advan- 
tages under which it is conducted; and 
if it absorbs enough of the business of 
the line in which it is engaged to enable 
it to throw off effective competition, let 
the principle of fair dividends be ap- 
plied; for it is not true here, as in pri- 
vate enterprise, that the men behind the 
enterprise are entitled morally to all the 
profit that monopoly can be made to 
bring. In private enterprise it is the 
man only, protected by ‘government as 
others are protected by government. 
Here it is the man, not simply protected 
by government, but added to by govern- 
ment,—the man given by government a 
source of power and organization—the 
right to incorporate—without which his 
thought materialized would never ap- 
proach the magnitude of monopoly. If 
those who take advantage of this power 
to incorporate wish to remain iri the field 
of effective competition, it is open to 
them to do so. But if they wish to get 
big enough to throw off competition, 
they must accept the limits on dividends 
that go along with that. No man can 
truthfully say that in such limitation, 
under such circumstances, there is any 
encroachment on natural right? 

I wil! not undertake to say here 
what should be the precise percent- 
age that would bring the corporation 
within national control; it is enough to 
say that it should be large enough to 
make its business a really national busi- 
ness; and in determining between busi- 
ness that is local and business that is 
national, a contiguous state or states 
might properly be counted to be within 
the field of the locality; for a business 
near the line of two states may be none 
the less really local, because as much is 
done on one side of the line as on the 
other. Nor will I undertake to say here 
what percentage should be fixed on as 
determining that a given corporation has, 
in its field, thrown off effective compe- 
tition. Those are details to be worked 
out once the principle is accepted. 
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AM so thoroughly con- 
vinced that public sen- 
timent is permanently 
crystallized in favor 
of exterminating the 
existing.trusts and pre- 
venting the birth of 
others, that such sug- 
gestions as I shall venture to advance will 
be predicated on the assumption that 
Congress will not consider any scheme 
of regulation which involves the reor- 
ganization of any corporation that can- 
not prove itself outside the pale of the 
condemnation of the Sherman law as 
now construed. 





Restoration of Competition. 


Even on this assumption there are 
radical differences of opinion as to the 
method of dealing with this subject, as- 
suming that we all agree to go as far as 
the courts are able to go in dissolving 
existing violations. 

On the one hand the President, if I 
correctly interpret his expressions, favors 
the restoration of unrestricted compe- 
tition and the prevention and punishment 
of every attempt to circumvent that re- 
sult as a wise economic policy which he 
would not change if it were possible to 
do so. There he and Mr. Bryan meet 
on common ground. The President be- 
lieves this can be accomplished under 
existing laws. He would not, if I cor- 
rectly understand his attitude, approve 
any additional or supplemental legisla- 
tion that would permit the making of 
agreements restraining the free flow of 
competition under any conditions. 


Enforcement of Sherman Law. 


On the other hand there are those—of 
whom I am one—who respectfully take 
issue with the President at every point, 
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except with his policy of enforcing the 
Sherman law. We believe and respect- 
fully insist: ° 

1, That whilst the law should be rigidly 
enforced so as to bring about the ac- 
tual disintegration of the corporations 
that are existing in violation of it, in so 
far as that result can be accomplished, 
yet 

2. That the law is inadequate and the 
machinery of the courts is ill-adapted to 
the genuine enforcement of judgments of 
dissolution. That as supplementing the 
Sherman law there is needed and should 
be constituted a body with powers over 
interstate industrial corporations similar 
to the powers of the present Interstate 
Commerce Commission over railroads, to 
which shall be intrusted the disintegra- 
tion of all corporations adjudged to be 
existing in violation of the law, subject 
to review and control by the courts by 
which the judgments were rendered. 
This commission would have the duty of 
supervising the execution of the judg- 
ment and enforcing obedience to it; of 
seeing to it that the disintegration is not 
merely Pickwickian, but that it is made 
and kept real and effective. 

3. That there can be no genuine en- 
forcement of any law that compels com- 
petition to the point of ruin; that if such 
a law could be enforced it would embody 
an unsound, economic principle, would 
lead to legalized monopoly, and tend in 
the direction of Socialism. 


Doctrine of States’ Rights. 


Mr. Bryan’s recent utterance on this 
subject is a fair illustration of the extent 
of the political handicap to the discus- 
sion. As a consistent Democrat, he con- 
siders himself bound to keep to the tra- 
ditional faith of states’ rights, even over 
interstate affairs. It apparently makes 
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no difference to him that the question is 
one that the states could not regulate if 
they had the power. His opposition to 
Federal incorporation is squarely put 
upon the untenable ground of states’ 
rights. 

The only practical result of substitut- 
ing Federal license is to prevent the en- 
actment of a sane corporation law that 
would destroy the illegitimate franchises 
and immunities now enjoyed by corpora- 
tions through the disgraceful bartering 
between the states for the patronage of 
corporations with which they have no 
concern. Every such perversion of the 
doctrine of states’ rights to include mat- 
ters which the states are powerless to 
control simply weakens the doctrine it- 
self, obstructs just regulation, and plays 
into the hands of the stock waterers and 
dishonest promoters of the worst types 
of corporate evils. 

All of which is the outcome of the at- 


tempt to appease the champions of a con- 
torted and impossible view of the sanc- 
tity of states’ rights. 

The solution of this problem will be 
the work of far-sighted, unselfish states- 
men and economists who can rise above 
party spirit and party traditions. 


Plan of Federal Regulation. 


My proposition involves the enforce- 
ment of the Sherman law and that every 
corporation operating in violation of it 
should be effectively disbanded. 

But there must be at the same time 
some protection, somewhere, against the 
alternative of ruinous competition, unless 
we are prepared to substitute secret eva- 
sions for the existing open violations 
which the government is now seeking to 
correct at such great sacrifices to the busi- 
ness and financial world. The sort of 
Federal regulation for which I contend 
by way of a palliative from the rigors. 
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of the Sherman law would require that 
the books and affairs of every interstate 
corporation would be subject to scrutiny 
and approval, so that secret violations 
would be impossible. It would, however, 
give to the persons in an industry the 
right, by agreement, to limit production 
and to fix prices within a prescribed max- 
imum under certain conditions, among 
which I would suggest: 

(a) That the agreement be approved 
by the industrial commission to which I 
have referred. 

(b) That it be for a limited term not 
exceeding three years, but subject to re- 
newal by the parties to it who choose 
to renew, and subject to modification or 
rescission upon the order of the com- 
mission on proof of oppressive methods 
or changed conditions. 

(c) That any competitor desiring to 
become a party to the agreement may do 
so, and that it shall be enforceable in 
the courts by and against the parties to 
it. 

(d) That the agreement will be ap- 
proved by the commission only when it 
is satisfied that the industry has become 
generally unprofitable and that the max- 
imum prices fixed in the agreement will 
not permit more than a reasonable profit. 

(e) That any unfair or oppressive 
methods of attempting to force competi- 
tors to become parties to the agreement 
should be prohibited and visited with se- 
vere penalties. 

(f) That every corporation engaged in 
interstate commerce be required to take 
out a Federal charter or a Federal li- 
cense, but that no such charter or license 
would be granted to any corporation that 
is now existing in violation of the Sher- 
man law. 

(g) That the commission have power 
to determine, subject to review by the 
commerce court, whether any applicant 
is entitled to such a charter or license. If 
it exists in violation of the law, the com- 
mission would have power to approve 
such a plan of reorganization as might be 
submitted for removing such violation be- 
fore permitting it to engage in interstate 
conmnerce. 

(h) That if it were determined that 
the regulation should be by license, rath- 
er than by charter, in order to avoid op- 
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position from the representatives of the 
states in Congress, it would be necessary 
that many of the illegitimate privileges 
and immunities from liability incident to 
existing charters should be surrendered 
by corporations applying for a Federal 
license, so that their powers and obliga- 
tions would be substantially uniform. 


Surrender of Powers. 


Among the powers which should be 
required to be thus surrendered would 
be: 

1, The right of a corporation to hold 
shares in another company. 

The holding company is an intolerable 
fraud upon the rights of minority stock- 
holders. The prohibition of the holding 
company should not, however, prevent 
the acquisition by one company of the 
physical property and effects of another 
company, subject to the approval of the 
commission and provided they may be 
otherwise lawfully acquired. It would 
prohibit only the holding by one company 
of a part of the shares of another com- 
pany which is so prolific of injustice. 

The illicit and disgraceful protec- 
tion which the states in their competition 
with one another for the orgnaization 
and franchise fees and patronage of cor- 
porations have been extending in the way 
of immunity from stock liability or the 
payment of unearned dividends on ac- 
count of stock issued without value and 
a variety of other immunities of like char- 
acter. 

3. The right to make future issues of 
securities except with the approval of 
the Federal commission. 

4. The right of any corporation act- 
ing under such a license to acquire any 
competing business or property, or merge 
or consolidate with a competitor, without 
the previous permission of the commis- 
sion, after investigation and hearing. 


Charter or License. 


The difference between 


requiring a 
charter and a license is not fundamental. 
It is largely fanciful. 

If a prescribed form of state charter 
be required as a condition of Federal li- 
cense, the same purpose will be accom- 


plished as by Federal incorporation. The 
interstate corporations would in that way 
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be compelled by amending their existing 
charters to relinquish the illegitimate 
privileges that they now enjoy. We 
might then have a permissive Federal in- 
corporation law in addition to Federal 
license, which could be made a model of 
what a companies act should be. But a 
Federal corporation law alone, or ex- 
cept as part of some such comprehen- 
sive scheme, is meaningless. 


Fixing Prices. 


The proposal to permit competitors to 
agree on prices within limits that will 
protect the public has never had a fair 
or patient hearing. It is persistently mis- 
represented as a proposition to have the 
government fix the prices of commodi- 
ties and as being in the nature of state 
socialism, when in fact it is the only 
logical escape from that condition. 


How the Suggested Plan Would Work. 


Under the plan now suggested the gov- 
ernment would have nothing to do with 
the internal affairs of any lawful indus- 
try, beyond the supervision incident to 
the granting of a [’ederal charter, un- 


less the jurisdiction of the commission is 
invoked by the presentation of the pro- 
posed agreement accompanied by a pe- 
tition for its approval. There is nothing 
complicated about ascertaining whether 
a given industry needs the protection in- 


voked. It is no more difficult to ascer- 
tain the profits in any business than is 
now experienced by the Interstate Com- 
merce Commission and the various pub- 
lic service commissions, or than the courts 
in reviewing their conclusions have found 
in fixing the cost and profits of steam 
and street railroads, gas, water, electric 
light, and other public utilities. It is not 
nearly so difficult nor so inquisitorial as 
has been the work of framing tariffs to 
cover every known industry, or as the la- 
bors of the present tariff commission. 

Only those industries that need and ap- 
peal for protection and regulation are 
brought under this sort of control. Like 
every other new suggestion in govern- 
ment, the complexities of the problem are 
magnified by a mere superficial observa- 
tion. 

The plan does not involve forcing any 
competitor to join in the agreement. It 
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merely permits that to be done lawfully 
and with due regard to public protec- 
tion which is being done and will-con- 
tinue to be done secretly and unlawfully 
in disregard of the public interest and 
to the point of extortion, unless some 
sort of necessary relief is given. 

The failure to furnish this relief of- 
fers a pretext for circumventing the law, 
of which many, otherwise law-abiding 
citizens now avail themselves only be- 
cause forced to do so by the intolerable 
situation created by an impossible law 
which attempts to compel unrestricted 
competition. 

It is not in the interest of the state 
that people should be forced by statute 
to ruin themselves and one another, and 
it is not in human nature that they should 
do so with relief in sight, even if they 
must violate the law. 

The ultimate result of enforced unre- 
stricted competition is to destroy compe- 
tition by eliminating the weaker compet- 
itor, and in the last analysis to bring 
about a condition of legalized monopoly. 
The more small competitors can be elimi- 
nated, the more the field will be restrict- 
ed to a few big ones, the easier it will 
be for those that remain to levy tribute 
upon the people by secret understandings 
and agreements upon prices, division of 
territory, and the many other expedients 
that are now almost uniformly practised 
in the industrial world in the very teeth 
of the law. 


Pools and Agreements. 


In all the discussion of this problem 
of restoring and maintaining free and 
unrestricted competition, it has been as- 
sumed that the trusts constitute the chief 
impediment to be overcome and that if 
they can be destroyed the problem is 
solved. The fact is that the monopolies 
and substantial domination of industries 
created in that form could be counted 
on the fingers of your hands. 

It is through the pools and “gentle- 
men’s agreements” that competition has 
been and is being throttled to a far great- 
er extent than by the consolidated cor- 
porations in the form of trusts. For 
every trust that affects competition to- 
day there are twenty pools, agreements, 
or understandings. 
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BY HON. CHARLES J. BONAPARTE 


[Mr. Bonaparte’s great legal attainments and his splendid services as Attorney General of the 
United States eminently qualify him to suggest amendments to the anti-trust laws.—Ed. Note.] 


HILE Talley- 
W rand was an 
exile in the 
United States, he de- 
scribed the American 
character as marked 
by two conspicuous 
traits—a great love 
of liberty and a great 
thirst for wealth. I 
will not discuss 
whether the Ameri- 
cans of his day ought 
to have been or the 
Americans of to-day 
ought to be what he 
found them: like all 
other men, past and 
present, Americans 
have been and are 
neither as good nor 
as bad as men may 
be. But what he 
said was then and is 
now true. In _ the 
century and decade 
which have flown 
since he wrote these 
words, we have in- 
deed grown from a 
few feeble provinces 
scattered between the 
ocean and the wilder- 
ness into a great na- 
tion; vast multitudes 
of foreigners have 
become, truly or in 
name, Americans, and 
among. the alien elements thus entering 
into our body politic some may be but 
half or three parts digested; but Ameri- 
cans, whether by birth or adoption, have 
to-day the same love of liberty and the 
same thirst for wealth which Talleyrand 
found in the Americans of his day; when 
any men really begin to be really Ameri- 
cans they begin to demand freedom in 
seeking riches. 
Nothing can be farther from socialism 
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or socialistic tenden- 
cies than the result- 
ant of these two 
dominant sentiments. 
A genuinely Ameri- 
can mind is altogether 
out of sympathy with 
any notion of an om- 
nipotent, omniscient 
earthly providence, 
whether called “the 
state” or by any other 
name, “giving to each 
according to his 
needs, asking of each 
according to his pow- 
ers;’ or with any 
scheme to bring about 
a law-made dead-level 
for all men, either in 
effort or in enjoy- 
ment. The essential- 
ly American concep- 
tion of human society 
is that a strong, wise, 
temperate, industri- 
ous, frugal man will 
go up and ought to 
go up; that a weak, 
foolish, vicious, lazy 
spendthrift will go 
down and ought to go 
down; the business of 
the state is not to 
struggle against the 
working of these laws 
of nature but to see 
that they work fairly, 
to take care that no one is unjustly 
handicapped, and then let everyone take 
the best care he can and will of himself 
to his own profit and at his own cost. 


Equality of Opportunity. 


Within the memory of this generation 
the American people slowly awakened to 
a consciousness, dim and confused at 
first, but steadily growing clearer, that all 
Americans did not then find a fair field, 
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did ‘not get a square deal, as they tried 
to gain wealth. The trouble was not that 
some Americans had grown very, very 
rich ; no one really blamed them for that ; 
the grievance lay in that these very rich 
men could and that some of them did 
make it harder than nature and fortune 
had made it for poor men who wanted to 
grow rich to grow rich in fact, just as 
they themselves had grown rich. The 
cards were stacked, the dice were loaded 
against the humbler players; the smaller 
and weaker among the racers were 
crossed in their gallop and crowded off 
the track by the big ones. This free 
American citizen was told he must get 
out of business because “the trust” want- 
ed his trade; that free American citizen 
who would buy of another as free was 
told his neighbor dared not sell him be- 
cause the trust forbade. The little deal- 
er found or suspected, and with reason, 
that he was charged twice or thrice what 
the railroads asked of the trust, and, 
when his goods reached their market, it 
was closed to them, for the trust under- 
sold him by the half of its rebate. In 
short, it was made plain to thousands of 
Americans, through the daily experience 
of each one among them, that their com- 
merical liberties were in danger: that the 
poor man was losing his right to get rich 
if he could, his right to pursue happi- 
ness through the acquisition of wealth; 
and, as these truths were so made plain, 
there arose from those who saw and felt 
them, at first murmurs of discontent and 
soon demands growing daily louder and 
more angry, that the law-making pow- 
ers, state and national, should heed the 
outcry and remedy the evils. The an- 
swer of our Congress to these demands 
has been given in the “anti-trust laws.” 
The origin of these laws is reflected in 
their spirit and purpose: they voice no 
outburst of wrath and envy from the 
have-nots against the haves, but embody 
a plea of the have-nots or the have- 
littles that the have-a-lots let them, too, 
become have-a-lots, if they can. Their 
aim is not to make any poorer, but to 
give all a chance to get rich, not to de- 
stroy or divide anew existing wealth, but 
to help everybody who can be a creator 
of wealth to himself profit by its cre- 
ation. How far they are well and wisely 
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framed to attain their ends is a question 
of no little interest, and, I may add, of 
no little difficulty; but to criticize them 
either intelligently or fruitfully their 
ends must be understood. 


Success not Monopoly. 


For example, nothing could be more 
at variance with their purpose than to 
make it a crime for any one producer 
or dealer to do more than 25 or 50 or 75 
or 99 per cent. of the aggregate business 
done in his line; nothing could be more 
foreign to their spirit than to thus pen- 
alize business success and the qualities 
which lead to such success. Their pro- 
hibitions and penalties are not against 
the manufacturer’s or the trader’s doing 
more business himself, but against his 
making others do less; they forbid 
schemes in restraint of trade, not 
schemes in furtherance of trade. They 
condemn monopolies, but the mere fact 
that one man or one corporation does 
all the business which is done does not 
create a monopoly; unless he or it shall 
shut out others from that business, oth- 
ers who could and would otherwise en- 
gage in it, no monopoly exists. If there 
are but two lawyers in a village, and one 
is trustworthy and capable, while the 
other is drunken, dishonest, lazy, and 
stupid, the former will have all the prac- 
tice which is worth the having, but his 
getting it restrains no trade and creates 
no monopoly. But if one of these two 
lawyers pays or persuades or compels 
the other to retire from practice, so that 
the parties against whom he brings suits 
or presents claims must go to another 
village 10 or 20 miles distant to seek 
counsel, such action is in restraint of 
trade; such action does create a mo- 
nopoly. 


Suggested Amendments. 


In the past few years many worthy 
people have tried their hands at propos- 
als-of change in these laws, and I have 
lately seen several suggested. 

I will point out very briefly and in very 
general terms how I think these laws 
can be changed with fair promise of ad- 
vantage. These statutes seek to prevent 
what may be called moral obstructions 
to the freedom of interstate and foreign 
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trade: why not deal with them as we deal 
with physical obstructions to such free- 
‘dom? When the free use of navigable 
waters is impeded by a bridge or other 
structure, an administrative officer, the 
Secretary of War, determines, upon due 
notice and inquiry, whether this impedi- 
ment constitutes an unreasonable ob- 
struction to navigation, and, if he finds 
it such, orders its alteration or removal, 
and obedience to his order is then en- 
forced by appropriate and effective pro- 
ceedings and penalties. This statute has 
been held constitutional by the Supreme 
Court after full consideration and in a 
case of great hardship to the parties af- 
fected: it is now obeyed by all promptly 
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and without complaint. Can we not in- 
trust administrative officers, under prop- 
er safe-guards, with the like duties and 
powers regarding contracts or combina- 
tions in restraint of trade or tending to 
create monopolies? Can we not relieve 
our Federal courts of a burden which I 
do not believe the framers of our Con- 
stitution ever expected them to bear, and 
which, so far as I know, outweighs any 
imposed on its judiciary by any other 
nation? If we can, I know of no change 
in the law which, to my mind, would 
better serve the cause of Federal jus- 
tice or which better deserves the intelli- 
gent support of the bar of the country. 


We should not strive for a policy of unregulated competition and of 
the destruction of all big corporations—that is, of all the most efficient busi- 
ness industries in the land. Nor should we persevere in the hopeless 
experiment of trying to regulate these industries by means only of law suits, 
each lasting several years and of uncertain result. We should enter upon 
a course of supervision, control and regulation of these great corporations— 
a regulation which we should not fear if necessary to bring to the point of 
control of monopoly prices, just as in exceptional cases railway rates are 


now regulated. 


Either the bureau of corporations should be authorized or some other 
governmental body similar to the interstate commerce commission should be 
created to exercise this supervision, this authoritative control. 


The national government exercises control over interstate commerce 
railways, and it can in similar fashion, through an appropriate governmental 
body, exercise control over all industrial organizations engaged in interstate 
commerce. This control should be exercised, not by the courts, but by an 
administrative bureau or board such as the bureau of corporations or the 
interstate commerce commission, for the courts cannot with advantage per- 
manently perform executive and administrative functions. 

—Hon. Theodore Roosevelt 
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ONTRACTS or combi- 
nations which, without 
restraining the trade 
or commerce of others, 
and without monopo- 
lizing or attempting to 
monopolize trade or 
commerce, simply di- 

minish competition among those contract- 
ing or combining, were not unlawful at 
common law, and such contracts or 
combinations are not in restraint of com- 
merce within the meaning of the anti- 
trust act. I do not now refer to con- 
tracts of individuals restraining their 
personal freedom to carry on their trade 
or occupation. Such restraints, unless rea- 
sonable, were forbidden at common law, 
but the anti-trust act was not designed 
to deal with cases of this character. Its 
purpose was not to protect the personal 
freedom of individuals; its purpose was 
to protect the public against the injurious 
consequences of restraints and monop- 
olies of interstate and international com- 
merce. The anti-trust act does not pur- 
port to prohibit contracts or combinations 
that restrain or diminish competition. 
The word “competition” does not appear 
in the act. There is no actual decision 
of the Supreme Court holding that con- 
tracts are prohibited by the anti-trust 
act merely because in restraint of com- 
petition, and any dicta to the effect that 
such contracts are unlawful must be 
deemed superseded by the views ex- 
pressed by the Supreme Court in the 
cases of the Standard Oil Company and 
the American Tobacco Company. 


Reasonable or Unreasonable Restraints. 


In the discussion of the anti-trust act 
a great deal has been said about rea- 


sonable or unreasonable restraints of 
commerce, and it has been urged that the 
act should be held applicable only to 
unreasonable restraints. I think there 
has been a good deal of confusion of 
language and some confusion of thought 
upon this subject. Of course reason— 
common sense—must be used in determ- 
ining whether or not a transaction really 
constitutes monopolizing or restraining 
trade or commerce; but I wholly fail to 
see how there can be a reasonable monop- 
oly, or a reasonable attempt to monopo- 
lize, or a reasonable forcible stoppage 
of commerce on interstate highways, or 
a reasonable boycott of interstate com- 
merce, or any other reasonable restraint 
of the trade or commerce of the public 
or of others than those voluntarily pla- 
cing the restraint upon themselves. The 
only case in which the reasonableness 
or unreasonableness of a restraint is 
material is when the restraint is not 
really a restraint of commerce, but is 
only a voluntary restraint placed by: an 
individual by contract upon his freedom 
to exercise his craft or trade. 


Necessity for Additional Legislation. 


The question remains whether the anti- 
trust act should be amended, and whether 
additional legislation should be passed to 
effect its purposes. New social and 
economic conditions undoubtedly may re- 
quire new laws. I believe it to be true 
that some additional legislation for the 
regulation of corporations and trusts is 
needed; but before enacting new laws, 
we should make up our minds very clear- 
ly what the real evil is that should be 
stopped, and whether the existing laws, 
if properly enforced, would be adequate. 
I believe that most of the évils of the 
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large trusts and monopolies are due to 
the decision of the Supreme Court in the 
Knight Case, and to the failure to apply 
and to enforce the existing laws prompt- 
ly, uniformly, and efficiently. But for 
this decision and the failure, until the 
last few years, to take vigorous action 
to enforce the anti-trust act, the monop- 
olization of industries would not have 
occurred, and industries would have 
been combined ‘only so far as necessary 
to bring about economy of production 
and of distribution. 


I believe that the anti-trust act should 
remain on the statute books as it stands, 
and that no attempt should be made to 
amend it. 


Definition of Monopoly. 


It has been urged that .the word 
“monopolize” should be defined by stat- 
ute. In his recent article in the North 
American Review, ex-Senator Edmunds 
used the following language: 

“After most careful and earnest con- 
sideration by the judiciary committee of 
the Senate, it was agreed by every mem- 
ber that it was quite impracticable to 
include by specific descriptions all the 
acts which should come within the mean- 
ing and purposes of the words “trade” 
and “commerce” or “trust,” or the words 
“restraint” or “monopolize,” by precise 
and all-inclusive definitions; and that 
these were truly matters for judicial con- 
sideration.” 

Any statutory definition probably 
would give rise to as much uncertainty 
and litigation as the term “to monopo- 
lize,” and judicial decisions would be 
necessary to define the definition itself. 

Mr. William J. Bryan has proposed, 
in effect, to define an unlawful monopoly 
as any combination controlling more than 
50 per cent of a branch of trade or com- 
merce. I think Mr. Bryan has the right 
principle in mind, namely, that in order 
to constitute a monopoly, there must be 
the destruction of reasonably competi- 
tive conditions in some branch of com- 
merce; but I do not believe that an arbi- 
trary rule such as he proposes would 
lead to greater certainty, or would always 
carry out the spirit of the act. The per- 
centage of control would fluctuate, and it 
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would be exceedingly difficult, if at all 
practicable, to determine the percentage 
of an industry or branch of trade at any 
one time concentrated under common 
control. 

There always will be borderline cases, 
but I believe that in most cases it will 
not be difficult to decide whether a con- 
tract or combination constitutes monopo- 
lizing or an attempt to monopolize. A 
few well-reasoned decisions of the Su- 
preme Court, ‘stating clearly the princi- 
ples governing the court in reaching its 
conclusion, would go far to remove un- 
certainty as to what constitutes monop- 
olizing within the meaning of the statute. 


National Incorporation. 


It has been suggested that a United 
States incorporation act should be passed. 
A wise and practicable national incor- 
poration act undoubtedly would be de- 
sirable. Trade and commerce are not 
limited by state lines, and they should 
be governed by national laws. However, 
I cannot see how a national incorpora- 
tion act would aid in solving the trust 
problem. The corporations formed un- 
der a national incorporation act would be 
subject to the anti-trust act and to all 
other trust laws to the same extent as 
other corporations and individuals. Be- 
sides, a merely permissive national in- 
corporation act would accomplish noth- 
ing. A compulsory act prohibiting state 
corporations from engaging in interstate 
commerce, I believe would be unconsti- 
tutional. 


Licensing Corporations. 


The same applies to the proposal te 
provide for licensing corporations en- 
gaged in interstate trade or commerce. 
It is doubtful whether a compulsory 
licensing law would be constitutional, but 
even if it were, the anti-trust act would 
continue to apply to the licensed corpo- 
rations, and the present problems would 
remain. 


A National Commission. 


Mr. Roosevelt has proposed the crea- 
tion of a commission having jurisdiction 
over corporations engaged in interstate 
trade or commerce, and this proposal was 
adopted by President Taft in his recent 
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message. This I believe to be a step in 
the right direction. A national commis- 
sion similar to the Interstate Commerce 
Commission should be created with 
jurisdiction over all interstate and in- 
ternational trade and commerce, except 
transportation, over which the Interstate 
Commerce Commission has jurisdiction. 
This commission should have power: 

(a) Upon the application of any citi- 
zen, or of its own motion, to -investigate 
the interstate commerce transactions of 
corporations and individuals, and to re- 
quire all contracts and combinations be- 
tween competitors in interstate commerce 
to be filed with the commission. 

(b) To require reports of any cor- 
poration regularly engaged in interstate 
commerce ; and— 

(c) To determine, after giving a hear- 
ing to the parties in interest, whether 
any contracts, combinations, or other acts 
complained of are in violation of the 
anti-trust act. Such a finding of the 
commission should be deemed prima 
facie evidence that a contract, combina- 
tion, or other act is or is not in violation 
of the act; but every such finding of the 
commission should be subject to review 
in the commerce court, upon application 
of any party in interest or upon applica- 
tion of the government. 

(d) Parties proposing to enter into a 
contract or combination should have the 
right to apply to the commission for an 
order determining whether the proposed 
contract or combination would be in vio- 
lation of the anti-trust act, and the order 
of the commission made upon such ap- 
plication should be effective until re- 
versed by the commerce court. Upon 
the approval of a contract or combination 
bv the commission, acts done in pursu- 
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ance of such approval, prior to a reversal 
of the order of the commission, should 
be deemed lawful, and not in violation 
of the civil or criminal provisions of the 
anti-trust act. 


Regulation of Prices. 

The suggestion that Congress should 
vest in a commission the power to regu- 
late prices of trust-made products that 
are the subject of interstate commerce 
should be rejected for two reasons. One 
reason is that Congress could not con- 
stitutionally confer such a power. The 
power of Congress to regulate, or to 
authorize the Interstate Commerce Com- 
mission to regulate, the rates of inter- 
state railway carriers, is based upon the 
ground that the railway lines are high- 
ways of interstate commerce, that the 
railway companies are subject to a duty 
to serve the public at reasonable rates, 
and that the enforcement of this duty 
by the legislature, or by a legislative 
commission, is not in violation of the 
constitutional provisions for the protec- 
tion of the liberty and property rights of 
the people. Power to regulate the prices 
of commodities cannot be supported on 
these grounds, and I am satisfied that no 
such power exists. 

The other reason for rejecting the pro- 
posal to confer upon a commission power 
to regulate prices of trust-made products 
is that the exercise of such a power by 
any governmental commission would be 
productive of evils far greater than any 
evils resulting from trusts and monopo- 
lies. The wiser and more statesmanlike 
course is to enforce the policy declared 
in the anti-trust act. 


I would have the law explicit, and permit the Corporation Commission 


to say what agreements would be permitted. Such 


agreements, approved 


by the Commission and made with full publicity, would be in the public 


interest, preventing business demoralization. 


If corporations are prevented 


from creating monopolies or unduly restraining trade, then the public is 


protected.—Hon. E. H. Gary. 


ad 
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HE experience of the 
twenty-one years since 
the passage of the Sher- 
man law, and analogous 
enactments, in many of 
the states indicates an 
almost unparalleled 
unanimity and persist- 

ence of public sentiment that some such 
law must be maintained. 

Thus it must be conceded that the 
question of remedy is one not now sus- 
ceptible of unrestricted consideration, 
but is what may be done, not what should 
be done. 

This condition may not continue in- 
definitely, for if, as I believe, the Sher- 
man law, like high protection, involves 
economic error, then it is certain that 


ultimately the people will come to a rec- 
ognition of injustices in laws against all 
trade combinations and agreements, just 
as now they are awakening to the evils of 
high protection. 

For the present, however, they have 
analyzed the compound term “political 


economy,” and, disregardful or distrust- 
ful of practical economics and those 
representing them, have made the entire 
subject one of political consideration, and 
are not prepared to tolerate or to palter 
with any proposition to weaken the law. 
This result involves a remarkable re- 
action. During the first century of our 
independence, the ideal of America was 
business enterprise to a degree un- 
exampled in any previous age or in any 
other country. To labor, to invent, to 
save, to accumulate, to invest, and to 
accumulate still more, was the commend- 
ed career of the so-called successful man 
in every community and in all callings. 
Suddenly and almost without warning, 
a wave of popular reaction coming out 
of the Northwest overspread the coun- 
try. The granger legislation of the late 
seventies found sympathetic response in 
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Texas in the early eighties, and resulted 
in the interstate commerce act of 1887 
and the Sherman law of 1890. 

The new legislative policy and the pub- 
lic sentiment underlying these acts was 
a stumbling block and foolishness to the 
man of affairs, bred and developed in the 
conditions previously adopted and main- 
tained by all the people. 

The ideals of the legislator fairly rep- 
resenting the mass of his constituents had 
parted company with the ideals of that 
portion of his constituents, fewer in num- 
ber but important in influence, conduct- 
ing the industries of the country. 

The conflict of views and ideals thus 
developed, like all other conflicts, has had 
to run its course till one or the other 
party was exhausted. Now we are at the 
point of exhaustion of our industries and 
of those engaged in them. 

In the course of the long period of con- 
flict, as always is the case, painful and 
harmful hatred and regrettable misunder- 
standings have been fomented. One class 
has distrusted the motives and the sincer- 
ity of the other class. The country has 
been divided into rival camps, as harm- 
fully hostile as though arrayed for 
physical warfare. 

The time has come to preach a gos- 
pel of reconciliation. Let us have peace, 
not peace at any price, but peace with 
honor. The law has been interpreted 
and established. It must be accepted 
and maintained, but as the law exists 
not for itself alone but for the preven- 
tion of injury to the public, its enforce- 
ment should be made practicable with 
the least possible injury to the vast vol- 
ume of the industries of the public. 

These observations may seem to come 
within the category of “glittering gener- 
alties,” but in my opinion no specific or 
effectual remedy can be found unless 
sought for under the influence of an 
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earnest and patriotic determination to 
promote the general welfare, and not 
that of any particular class. 


Remedial Legislation. 


Coming now to the question of specific 
remedies I would say | find much to my 
liking in the late message of President 
Taft, in the 
bill of Sena- 
tor La Fol- 
lette, and in 
the sugges- 
tions of 
Judge Gary. 

In the mes- 
sage of Presi- 
dent Taft, I 
like his idea 
of a_volun- 
tary Federal 
incorporation, 
of permissive 
Federal _li- 
cense, and of 
a corporation 
commission. 

In the bill 
of Senator 
La Fellette, I 
see light in 
his definition 
of things that 
business may 
do, though 
these defini- 
tions may be 
modified be- 
fore adop- 
tion. As an 
important 
business man 
once said to me: “I do not so much 
care what the law is, as to know what 
it is; when I know what it is, I will 
conform to it.” 

I accept the principles involved in the 
suggestions of Judge Gary up to the point 
of governmental regulation of prices, 
which lies somewhat beyond my experi- 
ence and mode of thought. 

My acceptance of these general prop- 
Ositions involves the following consider- 
ations : 

The Sherman law as it now exists 
may not be amended, but it should be 
supplemented. 


FRANCIS LYNDE STETSON 
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Corporation Commission. 


In whatever cases are committed to it 
by the wisdom and express enactment of 
Congress, the proposed corporation com- 
mission should have power to make and 
to revoke its declaration of the innocu- 
ousness of any particular corporation or 
agreement, 
and = during 
the continu- 
ance of such 
declaration, 
the  depart- 
ment of jus- 
tice should be 
relieved from 
the duty of 
proceeding 
against the 
corporation in 
respect of 
any matter 
covered by 
such declara- 
tion. 

This meth- 
od of proce- 
dure would 
leave the law 
unimpaired 
and also 
would leave 
the corpora- 
tion free to 
assert its le- 
gal defenses, 
and it would 
avoid the 
question of 
any improper 
delegation of 
jurisdiction, either legislative or judicial. 

For the protection of the public in- 
vesting in securities, the proposed corpo- 
ration commission should have power to 
make, but not to revoke, a declaration 
as to the innocuousness of any corpora- 
tion hereafter formed in its organization, 
or in the acquisition of properties consti- 
tuting part of its capital stock; and no 
prosecution or dissolution of the corpo- 
ration for any matter covered by such 
declaration should be permitted after a 
period to be prescribed by the act. 

The definite views that I hold with 
reference to existing corporations may 
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not properly be made the object of pre- 
sentation by me at the present juncture, 
but I may call attention to the difficulty, if 
not the impossibility, of compelling a re- 
capitalization of stocks and bonds dis- 
tributed and owned throughout the world 
as a condition of continuing the business 
of interstate commerce. As to any im- 
portant corporation, the suspension of its 
business during the interval required for 
the consummation of any such reduction 
would injure the public more than any 
conceivable benefit therefrom. 

As to holding companies, there are two 
possible injuries, one that to the dissen- 
tient stockholders of the corporations 
whose stock is held, and the other to the 
dissentient stockholders of the holding 
company. These evils could be relieved 
by providing for the approval and pur- 
chase of their shares as in case of con- 
solidation. As a speedy and effective 
means of consolidation in cases author- 
ized by law, the acquisition of stocks is 
highly convenient and apparently harm- 
less. (See Hill v. Nisbet, 100 Ind. 341.) 
For instance, it is wholly immaterial 
whether the United States Steel Corpora- 
tion holds any one of its subsidiary New 
Jersey corporations by owning all of its 
stock, or by consolidation which is au- 
thorized by law. 

In advance of any Federal license, cor- 
porations should be permitted to register 
and to proceed thereunder, for the num- 
ber of corporations applying for license 
would be so vast as to congest the busi- 
ness of the country awaiting action. 


Power to Suppress Competition. 


At the present moment, and ever since 
Judge Thayer wrote in 1904, I am con- 
cerned more with the question as to 
whether the suppression of competition 
between the parties combining for a law- 
ful purpose otherwise, and the mere pos- 
session of the power to suppress compe- 
tition with other parties potentially, 
though not actually, is in itself to be con- 
sidered or deemed to be a violation of 
the act. If those features are to be con- 
sidered (and in view of the later de- 
cisions I frankly say that I do not sup- 
pose that they are), if that matter is not 
yet finally determined or definitely deter- 
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mined, then I think the law should make 
provision on the line that I have sug- 
gested, so that the public at large may 
know what they are dealing with, wheth- 
er when they are making purchases of 
interests in corporations they are expos- 
ing their investments to a subsequent de- 
structive procedure by the government of 
the United States. In the North- 
ern Securities case, upon the very lumi- 
nous and powerful argument of Mr. 
David T. Watson, Judge Thayer ex- 
pressed the opinion that the mere acqui- 
sition of power to suppress competition 
between those two railway corporations 
in itself constituted an offense against 
the act. I do not suppose that that de- 
pended on the size of the corporations, 
but upon their relation. That view seemed 
to have been adopted by Mr. Justice Har- 
lan in the opinion which was concurred 
in by three other members of the court, 
though I do not understand that it was 
the opinion of the court. It was the 
opinion of the circuit court of appeals in 
the eighth circuit. 

Mr. Raymond, who has written very 
intelligently upon this subject in two 
numbers of the Harvard Law Review, 
was of the opinion (March, 1910) that 
prior to the recent decisions of this year, 
the Supreme Court was committed to the 
doctrine that mere possession of the pow- 
er to suppress competition, not depend- 
ent upon size but upon any other thing, 
in itself was an offense against the act. 
In a luminous article, which was pub- 
lished in the Harvard Law Review for 
November, 1911, he adheres to his pre- 
vious position that such was the tendency 
of the prior decisions, but that the court 
has, to say the least, not adhered to that 
previous view and apparently is now of 
the opinion that the mere possession of 
the power does not in itself constitute an 
offense against the act. 


Existing Uncertainty. 


I do not recall that I have advised the 
formation of any combination since the 
decision in the Northern Securities case. 
I do not know what to advise as law- 
ful. I should not advise the formation 
of any corporation until that is settled. 
That is one of the things that has un- 
settled business. Men are stopping; 
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they are not going on. The reason is 
that they could not get from their trusted 
counsel advice that it is wise or prudent 
to go on. Now, unless the intimations 
of the court are not to be followed, and 
possibly it may yet be decided that the 
law is violated by the mere acquisition 
of power to suppress competition, or by 
the mere termination of competition be- 
tween industries combining for legitimate 
business reasons, a remedy should be 
given by Congress. The courts cannot 
and ought not attempt to give it in case 
they determine to the contrary the mean- 
ing of the existing law. . . . The At 
torney General of the United States, at 
a dinner that was given in New York 
immediately after his appointment, in- 
dicated the disposition of the administra- 
tion not to view harshly things that had 
been done before in ignorance. He said, 
“Hereafter whatever is done is going to 
expose one to the extreme penalties.” 
With such a warning as that, no one 
wished to take any chances. 


Declaration of Lawfulness of Corporation. 


I think that somewhere or somehow 
there should be reposed in a government 
tribunal, not judicial, the authority to 
say, when a combination or organization 
is proposed, whether that particular com- 
bination or corporation, by reason of the 
power that it may exercise, is or is not 
in violation of the law in advance of its 
actual organization or creation. Such a 
declaration should be obtainable prompt- 
ly upon organization, though perhaps not 
in advance of the organization. 

I look with great reluctance upon Con- 
gress delegating to a small commission its 
power to (what in effect is to) legislate, 
but I think the Sherman law, still stand- 
ing, with its penalties as they are, Con- 
gress could appoint a commission to pass 
upon such propositions and could author- 
ize the commission to make a declaration 
as to the innocuousness of such corpo- 
ration, with the right to revoke it,—to 
revoke not as to its essential constitution, 
but as to its future action. 


During the continuance of that dec- 
laration unrevoked, the department of 
justice should be relieved from the ne- 
cessity of prosecuting any such corpo- 
ration. Thus you would relieve the cor- 
poration from the danger of having its 
great business suddenly broken up by a 
revocation of the license, and would leave 
it to justify its acts under the law be- 
fore the court in the proceeding brought 
by the department of justice. This 
would not be substituting the commis- 
sion for the court or for the Congress, 
and I think, to my mind, nothing is more 
vital than to avoid an unconstitutional 
delegation. 


Repeal or Amendment. 


I do not believe that the danger of any 
monopolies, unless created by law, is very 
serious. They have no such law in Eng- 
land; they have no such law in France: 
they have no such law in Italy; they 
have no such law in Germany. They 
have a law in Germany, but it is no such 
law. I do not think that those countries 
are very much worse off than ours. 
They have no such law in Canada. But 
I am not undertaking to contest the con- 
tinuance of the Sherman law. It is here, 
and in my judgment it would be folly to 
attempt to repeal it to-day, or even to 
amend it in any substantial particular. 
There is a question of political sagacity, 
—political in the broad sense of the 
word ; political as well as economic. 

When the people have made up their 
minds that a law is for the public inter- 
est,—and I think that if ever there was a 
law which at the present time is en- 
shrined in the affections of the public it 
is the Sherman law,—they will distrust 
the sincerity of those who attempt to 
amend it. There is nothing more inju- 
rious than the general destruction of the 
confidence of the people at large in their 
representatives. I think that the danger 
of exciting such popular distrust over- 
weighs any economic error. 





The Relation Between Business 
and Government 


BY GEORGE W. PERKINS 


[Mr. Perkins was formerly a business associate of J. P. Morgan and has devoted much study 


to financial and economic questions.—Ed. Note.] 


JR lawmakers, in both 
the nation and_ the 
state, have vied with 
one another for a num- 
ber of years in enact- 
ing legislation the tend- 
ency of which has been 
to restrict, contract, and 
limit the business men’s activities. Dur- 
ing these very same years our inventors 
have vied with one another (and with 
unprecedented success) in placing in the 
hands of business men various instru- 
ments which broaden and expand the 
business man’s activities. The clashing 
of these two great forces is largely re- 
sponsible for present conditions. 
Electricity in the hands of man has 
been the creator of our modern corpo- 
rations. It is the mind, not the body, 
that does business, and electricity has 
emancipated the mind from the body 
and given it wings. If a lot of good 
people will think a little more, if they 
will be logical, they will have to con- 
clude that even a literal enforcement of 
the Sherman anti-trust law would not 
accomplish their desires. What they 
really want, in order to actually attain 
their ends, is a new law making it a 
penal offense to use steam or electricity. 
Just a simple little law like that would 
be one certain way of solving our pres- 
ent problems. 


Large Business a Public Trust. 


Business men have pretty generally 
fought for years the idea that business 
should in any way be interfered with by 
the state. In my judgment this has been 


a mistake. If we are to have huge busi- 
ness concerns we can have them only 
because the capital is provided by the 
public,—thus making them semi-public 
institutions ; and the manager of any such 
concern should fully realize this fact, and 


appreciate that he is a trustee in the 
broadest sense of the term. Our large 
business concerns are popularly called 
“trusts,” and in one sense of the word 
it is more aptly applied to them than 
many of us in the past have taken 
thought to realize; for the managers are 
intrusted with the public’s funds for in- 
vestment, are intrusted with the public’s 
labor to manage, are intrusted with a 
substantial percentage of a given com- 
modity which is to be supplied to the 
public; and if they discharge their trus- 
teeship in a broad, statesmanlike man- 
ner, with fairness and equity to all in- 
terests, the good, rather than the harm, 
they can do, is almost incalculable. 


Regulation or Control of Corporations. 


It is high time that we abandoned the 
false notion that corporations do things. 
A corporation is an inanimate object; 
it can do nothing; it can neither commit 
a crime nor render a benefit. It is the 
manager of the corporation, the human 
being, who thinks, who acts; he com- 
mits the crime or renders the benefit. A 
corporation is a composite of steam, elec- 
tricity and men. We have learned how 
to regulate and control steam and elec- 
tricity. Let us teach ourselves how to 
regulate and control a corporation. 

The people have witnessed abuses, 
glaring abuses, in corporation business 
methods. They have been told that these 
abuses came about largely because of the 
size to which certain business enterprises 
had grown. For want of a better rea- 
son, and for lack of real, deep thought, 
many have accepted the reason offered; 
but how un-American to be afraid of a 
thing because it is large! The true 
American—he who thinks deeply, logic- 
ally—has no such fear or belief. It is 
not the size that he fears; it is the meth- 
ods followed. He fears the management 
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of a giant enterprise that is secretive, 
that does not respect public opinion, that 
does not realize that when its shares are 
owned by the public, its managers are 
substantially public servants. He fears 
the methods of the blind pool. He wants 
to know, and he has a right to know, 
from disinterested third parties, viz., the 
government, what is being done by a 
great business 
enterprise in 
which~ his 
money is in- 
vested, or 
which is han- 
dling a com- 
modity that 
affects his 
daily life. 

The Amer- 
ican public is 
not afraid to 
use ‘steam be- 
cause it can 
scald, nor dy- 
namite _be- 
cause it can 
explode, nor 
the express 
train because 
it can jump 
the track, nor 
the sixty- 
horse power 
automobile, 
nor even 
chained light- 
ning; but we 
are afraid of 
a dishonest, 
corrupt, un- 
fair, and su- 
premely  sel- 
fish man. The art we must learn is to 
supervise, regulate and control the 
actions of men. 

Why not profit by our experience of 
the last half century with our banking 
system ? In the beginning we had all kinds 
of local banks, state banks, etc. As the 
country grew, as intercommunication de- 
veloped, we were forced to make 
changes. It was seen that state banks 
did not suffice. Great national banks, do- 
ing an interstate business under Federal 
regulation and control, became the order 
of the day. And now, if any Federal 
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banking laws are violated, or a crime 
committed in a national bank, Federal 
authority seizes the man and punishes 
him. The bank is not harmed; on the 
contrary, everything is done to protect 
the bank, its depositors, its stockholders. 
Our business concerns have grown from 
the local firm and the state company to 
the great interstate corporation; and 
what we must 
have is Fed- 
eral regula- 
tion and con- 
trol of these 
great inter- 
state business 
enterprises, 
and laws that 
will punish 
the man who 
commits the 
crime, not the 
stockholder 
or the pub- 
lic which is 
being served. 

Federal 
regulation is 
feasible, and 
if we unite 
and work for 
it now, we 
may be able 
to secure it; 
whereas if we 
continue to 
fight against 
it much long- 
er, the incom- 
ing tide 
may sweep 
the question 
along either 
to government ownership or Socialism. 
The day has come when we need states- 
manship in business and business in 
statesmanship. 


Photo by Alman, N. Y. 


A Business Court. 


One important reason why business 
men have feared regulation of business 
by the government has been that such 
regulation. would be performed by in- 
experienced men,—those without busi- 
ness training, and who would have no 
practical knowledge of the great prob- 
lems involved. I have long believed that 
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we should have at Washington a busi- 
ness court, to which our great business 
problems could go for final adjustment, 
when they could not be settled otherwise. 
We now have at Washington a Supreme 
Court, to which is referred the final set- 
tlement of our legal questions. This 
court is composed, of course, of lawyers 
only, and it is the dream of every young 
man who enters the law that he may 
some day be called to the Supreme Court 
bench. If such a call comes, it matters 
not how lucrative his practice, he always 
drops it for the honor conferred. Why 
not have a similar goal for our business 
men? Why not have a court for busi- 
ness questions, on which no man could 
sit who had not had a business training, 
with an honorable record? This would 
surely come to be regarded by business 
men in the same way that the Supreme 
Court is regarded by lawyers. The su- 
pervision of business by such a body of 
men, who had reached such a court in 
such a way, would unquestionably be 
fair and equitable to business, fair and 
equitable to the public. Furthermore, 
it would not take out of business that in- 
valuable asset, individual initiative. It 
would leave the every-day management 
of business untrammeled, and allow men 
free swing to devise ways and means to 
improve, enlarge, and develop our do- 
mestic and foreign commerce. 

It would give us a practical working 
arrangement by which more humane, co- 
operative methods could be substituted 
for ruthless competition. Competition at 
best means the success of one, the fail- 
ure of another; it means cruelly low 
wages at one time, with the public pay- 
ing the bills at another time; it means un- 
certainty always. 

Attempt to sweep the country back into 
the old era of ruthless competition, which 
would be the direct consequence of a 
vigorous enforcement of the Sherman 
law, and there will return the evils of 
deceit and fraud in business, violent fluc- 
tuations in prices, the deliberate driving 
to the wall of weak concerns, and the 
eventual creation of monopolies by sur- 
vivors. 


A System Based on Publicity. 


I believe we must have some such sys- 
tem as the following: 
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A group of men in a given state have 
a given business. By their inventive 
genius, executive ability, and indomitable 
courage, they develop that business to a 
point where they want to go into other 
states and across the seas to push it. 
They want to take in additional part- 
ners, and sell to everybody, everywhere. 
In order to do this, they foresee that 
they will need a large capital,—more 
than they or their local friends can pro- 
vide. They therefore have to go to the 
public, and ask them to become share- 
holders. When this condition arises, my 
belief is that these men should go to our 
Federal government, and at least lay 
bare their plan, expose their capitaliza- 
tion, their methods, and their objects; 
that they should agree that at stated in- 
tervals they would submit to the gov- 
ernment complete statements as to the 
operations of their business, so that the 
government in turn might say to the la- 
bor employed, to the consumer served. 
and to the investor, that the statements 
these men are making are complete and 
honest. 

This does not mean state socialism. 

It does not mean government owner- 
ship. 

It does not mean government manage- 
ment. 

It does not mean fixing prices. 

It does not mean that the government 
would be running our industrial business. 

But it does mean supervision and pub- 
licity similar to that which is now being 
required of our banks and our railroads. 

It does mean that some authority as 
big and broad as the territory in which 
the said company wants to operate will 
be in a position to say to the people, “In 
our judgment, this is right” or “this is 
wrong.” 

And in connection with securing suit- 
able publicity and supervision, we could 
gradually make laws, as we have with 
our railroads, that would accurately de- 
fine wrongs and inflict proper punish- 
ment. 

In short, a system by which publicity, 
full, frank, and complete, could be had 
from the proper source, will of itself 
eradicate a very large part of all our 
trouble. 

Why cannot we at least try to regu- 
late before we actually strangulate? 





‘An Interpretation of the Standard Oil and 


American Tobacco Cases 


Do They Read the Word “Unreasonable” Into the Law ? 
BY RAY L. SWIFT 


ITHOUT doubt, no de- 
cisions of the Supreme 
Court since the Dred 
Scott Case have at- 
tracted so much atten- 
tion or provoked so 
much discussion as 
those rendered in 
Standard Oil Co. v. United States? and 
its companion, United States v. Ameri- 
can Tobacco Co.2 And it is well that 
these cases should be discussed and un- 
derstood by the people of the United 
States, for around the act which they 
interpret must center the discussion of 
the most important issues involved in the 
approaching presidential campaign, and 
perhaps in succeeding campaigns, and 
from this act as it is interpreted by the 
Supreme Court in these cases must be 
worked out a governmental policy toward 
big business, which will be satisfactory 
to the people as a whole. 

The people ultimately are going to 
control big business, and whether the 
Sherman act is to be relegated to the 
legislative junk heap by repeal or amend- 
ment, or, by supplemental legislation, be- 
come the keystone in the arch of legis- 
lation by which that control is to be 
effected, is the first problem to which 
our thought must be directed. 

There seem to be current two distinct 
opinions in the case of Standard Oil 
Co. v. United States, one written by 
Chief Justice White, and the other by 
the newspapers; and it is needless to say 
that the latter is the one that prevails 
in the minds of the people at large. 


1221 U. S. 1, 55 L. ed. 619, 31 Sup. Ct. Rep. 
502, 34 L.R.A.(N.S.) 834. 

2221 U. S. 106, 55 L. ed. 663, 31 Sup. Cr 
Rep. 632. 


519 


The Popular View of the Decisions. 


Judging from the news columns and 
editorial comments of the newspapers, 
and from remarks of some of our pub- 
lic men, the popular idea of the opinions 
of the majority of the court in the Stand- 
ard Oil and the American Tobacco Co. 
Cases is that they mark a departure from 
the former interpretations of the Sher- 
man act, and abate in a considerable de- 
gree the severity of that law. Specifical- 
ly, it seems to be understood that the 
court has, by judicial legislation, read 
the word “unreasonable” into the act, 
so that it now, in effect, reads: “Every 
contract, combination in the form of 
trust or otherwise, or conspiracy, in 
unreasonable restraint of trade or com- 
merce among the several states or with 
foreign nations, is hereby declared il- 
legal.” Indeed, this is clearly the view 
taken by the late Justice Harlan of the 
effect of the majority opinion, as is 
shown by his vigorous dissenting opin- 
ions in both cases. In fact, if the popu- 
lar conception of these cases is errone- 
ous, as I believe it is, it is doubtless in 
a large measure due to the fact that the 
country as a whole took its idea of the 
cases from the dissenting, rather than 
the majority, opinion, for the reason that 
the fearless and vigorous language of 
Justice Harlan was more likely to com- 
mand popular attention, and for the fur- 
ther reason that his presentation of his 
views was so clear and concise that the 
average layman could readily under- 
stand what they were, while the opinion 
of the majority of the court is, at best, 
far from clear, even to one trained in the 
study of law. 

A good illustration of the popular 
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view of the effect of these decisions is 
afforded by the authorized interview 
with Mr. Bryan, published in the Out- 
look for January 6, 1912, in which the 
interviewer asks: “But our Supreme 
Court objects only to ‘unreasonable’ re- 
straint of trade, and no one should find 
fault with that,’—and Mr. Bryan re- 
plies: “Suppose it does. At present no 
corporation official can tell with certainty 
whether or not he is violating the anti- 
trust law. Since the Supreme Court has 
introduced into the law the word ‘un- 
reasonable,’ its enforcement is made 
practically impossible. Who can tell, 
without legal or judicial definition, 
whether or not he is exercising ‘unrea- 
sonable’ restraint of trade? I believe 
that Congress should at once declare by 
specific legislation that any attempt at re- 
straint of trade should be considered 
unreasonable. Such a law would repair 
the damage that the Supreme Court de- 
cision has done to the anti-trust law.” 

The prevalence of this view is further 
shown by the fact that Senator La Fol- 
lette has introduced a bill into Congress, 
providing for an elaborate amendment 
to the anti-trust act, based upon the idea 
that the words “unreasonable and undue” 
have been read into the act bv the Stand- 
ard Oil and American Tobacco Cases, so 
that the law, in effect, now reads as I 
have stated. And in a speech supporting 
his amendment, after showing that the 
court in the Trans-Missouri Case® re- 
fused to so construe the act, he says, 
“But, Mr. President, the Supreme Court 
in the Standard Oil Case, did write into 
the act that which Mr. Justice Peckham 
and the other members of the court con- 
stituting a majority decided that the 
court had no right to place there. I be- 
lieve that the decision of the Supreme 
Court in the Standard Oil Case, incor- 
porating into the Sherman act the word 
“wnreasonable,” came to the profession 
as a distinct shock.”* And this view was 
not challenged by any of the Senators 
to whom it was addressed. 


The Cause of the Confusion. 
The confusion of thought as to the 


8 United States v. Trans-Missouri Freight 
Asso. 166 U. S. 290, 41 L. ed. 1007, 17 Sup. Ct. 
Rep. 540. 

£47 Congressional Record, 4187. 
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effect of these decisions grows out of the 
fact that the terms “restraint of trade” 
and “unreasonable” are used in different 
sense by the parties holding the differ- 
ent views. In order to clarify the dis- 
cussion let us first ascertain what the 
various parties have in. mind when they 
use the term “restraint of trade,” and 
in what sense they apply the terms “un- 
reasonable” and “undue” to it. 

Obviously, there are two senses in 
which we must use the term “restraint 
of trade” in the discussion, i. e. (1) the 
ordinary meaning of the words them- 
selves, which would embrace every re- 
striction or diminution of trade, no mat- 
ter how indirect or slight or harmless 
it was; (2) the technical meaning as it 
is used in the anti-trust act as inter- 
preted by the Supreme Court in the 
Standard Oil and earlier decisions, or 
perhaps it would be better for the pres- 
ent to say the harmful restraints of 
trade which it must be supposed Con- 
gress had in mind and intended to pro- 
hibit when it adopted the statute. 

I apprehend that those who denounce 
the Standard Oil and American Tobacco 
Cases as being flagrant examples of judi- 
cial legislation do not in the least com- 
prehend what would be the scope of the 
anti-trust act if the term “restraint of 
trade” was to be taken in its literal and 
broadest sense, so that it should be 
deemed to prohibit contracts which in 
any respect or to any extent restrain 
trade or commerce. To quote from Jus- 
tice Peckham’s opinion in the Joint Traf- 
fic Case: ® 

“As examples of the kinds of con- 
tracts which are rendered illegal by this 
construction of the act, the learned coun- 
sel suggest all organizations of mechan- 
ics engaged in the same business for the 
purpose of limiting the number of per- 
sons employed in the business, or of 
maintaining wages; the formation of a 
corporation to carry on any particular 
line of business by those already engaged 
therein; a contract of partnership or of 
employment between two persons pre- 
viously engaged in the same line of busi- 
ness ; the appointment, by two producers, 
of the same person to sell their goods 


5 United States v. Joint Traffic Asso. 171 
U. S. 505, 43 L. ed. 259, 19 Sup. Ct. Rep. 25. 
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on commission; the purchase, by one 
wholesale merchant, of the product of 
two producers; the lease or purchase, by 
a farmer, manufacturer, or merchant, of 
an additional farm, manufactory, or 
shop; the withdrawal from business of 
any farmer, merchant, or manufacturer ; 
a sale of the good will of a business, with 
an agreement not to destroy its value by 
engaging in similar business; and a cove- 
nant in a deed restricting the use of real 
estate. It is added that the effect of 
most business contracts or combinations 
is to restrain trade in some degree. 

It is not reasonable to suppose that 
Congress intended to prohibit every con- 
tract which might be embraced in the 
first of the above definitions, extreme but 
logical examples of which are shown by 
the quotation given; for such a prohibi- 
tion would paralyze business and defeat 
the very object of the act itself. As a 
matter of fact, the court has never held 
that the term, as used in the anti-trust 
act, was intended to have this extreme 
meaning, and a large part of the con- 
fusion has arisen because Chief Justice 
White, in using the terms “unreasonable” 
and “undue,” applies them as a qualifi- 
cation of the term when used in the 
broadest sense, while those who criticise 
the decisions have done so upon the sup- 
position that he applied those terms to 
qualify the technical term “restraint of 
trade,” as used and intended by Con- 
gress in the anti-trust act. 

In other words, if we are to use the 
words “undue” and “unreasonable” in 
determining what is prohibited, we must 
apply them to this broad, all-inclusive 
definition, not to the term “restraint of 
trade,” as used in the anti-trust act. 

Let us now examine some of the ear- 
lier cases to ascertain what interpreta- 
tion was put upon the anti-trust act, 
prior to the Standard Oil Co. and Ameri- 
can Tobacco Co. decisions, with refer- 
ence to the term “unreasonable” as ap- 
plied to the term “restraint of trade.” 
The case which discusses most fully the 
term “unreasonable” in this connection 
is United States v. Trans-Missouri 
Freight Asso. The defendant in that 
case was an association formed among 
competing railroads for “mutual protec- 
tion by establishing and maintaining rea- 
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sonable rates, rules, and regulations on 
all freight traffic.” The contention of 
the defendants was “that the common- 
law meaning of the term ‘contract in 
restraint of trade’ includes only such 
contracts as are in unreasonable re- 
straint of trade, and when the term is 
used in the Federal statute it is not in- 
tended to include all contracts in restraint 
of trade, but only those which are in 
unreasonable restraint thereof;’ and 
answering this argument, Justice Peck- 
ham, speaking for the majority of the 
court, says: “The term is not of such 
limited signification. Contracts in re- 
straint of trade have been known and 
spoken of for hundreds of years, both in 
England and in this country, and the 
term includes all kinds of those contracts 
which in fact restrain or may restrain 
trade. Some of such contracts have been 
held void and unenforceable in the courts 
by reason of their restraint being unrea- 
sonable, while others have been held valid 
because they were not of that nature. 
A contract may be in restraint of trade, 
and still be valid at common law. AIl- 
though valid, it is nevertheless a con- 
tract in restraint of trade, and would be 
so described, either at common law or 
elsewhere.” 

But in using this language the court 
was not discussing the application of the 
word “reasonable” to the broadest mean- 
ing of the term “restraint of trade,” but 
was combating the argument that it 
should be applied to qualify the technical 
term as it is used in the anti-trust act; 
for the contention of the defendants was 
that the restraint which they imposed on 
trade, although direct and for the ex- 
press purpose of stifling or at least re- 
straining competition, was not within the 
prohibition of the statute because its ef- 
fect was merely to maintain reasonable 
rates. 

That it was not the intention of the 
court, in the Trans-Missouri Case, to 
say that the anti-trust act prohibited 
every possible restraint of trade in the 
broadest sense of the term will be made 
apparent by the further statement of the 
court that “a contract which is the mere 
accompaniment of the sale of property, 
and thus entered into for the purpose of 
enhancing the price at which the vendor 
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sells it, which in effect is collateral to 
such sale, and where the main purpose 
of the whole contract is accomplished by 
such sale, might not be included within 
the letter or spirit of the statute in ques- 
tion.” 

Such a contract came before the court 
in the later case of Cincinnati, P. B. S. 
& P. Packet Co. v. Bay,® which grew out 
of the sale of a boat and transportation 
business, with a covenant having the ef- 
fect of preventing the vendor from en- 
gaging in the same business at that place 
for five years, and which transaction was 
held to not be within the prohibition of 
the act, the court saying, per Holmes, J.: 
“Tt is manifest that interference with 
such commerce is insignificant and inci- 
dental, and not the dominant purpose 
of the contract, if it actually was thought 
of at all. There has been no 
intimation froin anyone, we believe, that 
such a contract, made as a part of the 
sale of a business, and not as a device 
to control commerce, would fall within 
the act.” 

On the other hand, when Chief Jus- 
tice White uses the terms “unreasonable” 
and “undue,” in the Standard Oil Co. 
and American Tobacco Co. Cases, he 
uses them with reference to the broad- 
est meaning of the term “restraint of 
trade,” for the purpose of stating what 
is meant by the narrower term as used 
in the anti-trust act, and to combat the 
contention of the government, or what 
he conceived to be the contention of the 
government, that the term “restraint of 
trade” was used in its broadest sense in 
the anti-trust act, and that, therefore, 
everything was prohibited which in any 
way restricted interstate trade, no mat- 
ter how slight or indirect or incidental 
such restriction was, or how lawful was 
the main purpose of the transaction ef- 
fecting such restraint. 

To state it more briefly: The difficulty 
and misunderstanding as to the use of 
the term “unreasonable” results from 
failure to discriminate between applying 
it to the broadest meaning of the words 
“restraint of trade” in arriving at a defi- 
nition of the term as used in the anti- 
trust act, and applying it to the term as 


6200 U. S. 179, 50 L. ed. 428, 26 Sup. Ct. 
Rep. 208. 
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used in the act after it has been so de- 
fined. Or, as it is stated by Chief Justice 
White in the Standard Oil Co. Case: 
“The confusion which gives rise to the 
question results from failing to distin- 
guish between the want of power to take 
a case which by its terms or the circum- 
stances which surrounded it, considering 
among such circumstances the character 
of the parties, is plainly within the stat- 
ute, out of the operation of the statute 
by resort to reason; in effect to estab- 
lish that the contract ought not to be 
treated as within the statute, and the 
duty in every case where it becomes 
necessary, from the nature and charac- 
ter of the parties, to decide whether it 
was within the statute, to pass upon that 
question by the light of reason.” 

It is unfortunate that an attempt has 
been made to explain the scope of the 
term “restraint of trade,” as used in 
anti-trust act, by means of the terms 
“unreasonable” and “undue,” for the at- 
tempt has only resulted in greater con- 
fusion, as is apparent from the greatly 
divergent views of the country as to 
the effect of the Standard Oil decision. 


Direct and Indirect Restraint. 


The difficulty involved in the use of 
those terms was avoided by Justice Peck- 
ham in the Joint Traffic Case, in which 
he said, in the course of the opinion of 
the court: “The effect upon interstate 
commerce must not be indirect or inci- 
dental only. An agreement entered into 
for the purpose of promoting the legiti- 
mate business of an individual or cor- 
poration, with no purpose to thereby af- 
fect or restrain interstate commerce, and 
which does not directly restrain such 
commerce, is not, as we think, covered 
by the act, although the agreement may, 
indirectly and remotely, affect that com- 
merce. We also repeat what is said in 
the case above cited [Hopkins v. United 
States, 171 U. S. 578, 43 L. ed. 290, 19 


_ Sup. Ct. Rep. 40] that ‘the act of Con- 


gress must have a reasonable construc- 
tion, or else there would scarcely be an 
agreement or contract among business 
men that could not be said to have, in- 
directly or remotely, some bearing upon 
interstate commerce, and possibly to re- 
strain it.. To suppose, as is assumed 
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by counsel, that the effect of the decision 
in the Trans-Missouri Case, is to render 
illegal ‘most business contracts or combi- 
nations, however indispensable and nec- 
essary they may be, because, as they 
assert, they all restrain trade in some 
remote and indirect degree, is to make a 
most violent assumption, and one not 
called for or justified by the decision 
mentioned, or by any other decision of 
this court.” 

And this same idea was reiterated by 
Justice Harlan in the Northern Securi- 
ties Case,” in which he said that the for- 
mer decisions had distinctly announced, 
among other things, that the anti-trust 
act “does embrace and declare to be il- 
legal every contract, combination, or 
conspiracy, in whatever form, of what- 
ever nature, and whoever may be 
parties to it, which directly or nec- 
essarily operate in restraint of trade 
or commerce among the several. states 
or with foreign nations; that the 
act is not limited to restraints of inter- 
state or international trade or commerce 
that are unreasonable in their nature, 
but embrace all direct restraints imposed 
by any combination, conspiracy, or mo- 
nopoly upon such trade or commerce.” 


Rule of Reason and Rule of Direct and In- 


direct Identical. 


It appears clearly, then, that the ear- 
lier cases expressly hold that the Sher- 
man act does not prohibit every con- 
tract or combination which is in any 
respect or to any extent in restraint of 
trade, but only those which directly and 
proximately have that effect, and that in 
every instance the statute “must have a 
reasonable construction,” to use the lan- 
guage of the Hopkins Case, for the pur- 
pose of determining if the acts charged 
come within its prohibition. This rule is 
expressly recognized by Chief Justice 
White to be not only correct, but identi- 
cal with the one applied by him in the 
Standard Oil Case; for he says that since 
the rule applied by him, “and the rule of 
the test as to direct and indirect, in their 
ultimate aspect, come to one and the 
same thing, that the difference between 

7Northern Securities Co. v. United States, 


193 U. S. 197, 48 L .ed. 679, 24 Sup. Ct. Rep. 
436. 


the two is, therefore, only that which ob- 
tains between things which do not differ 
at all.” 


No Judicial Legislation in the Cases. 


The above considerations, together 
with the express declaration made by 
Chief Justice White, that the decisions in 
the Standard Oil and Tobacco Co. Cases 
do not depart from the earlier decisions 
of the court, make it apparent that if any 
judicial legislation is to be charged to 
the court in connection with the anti-trust 
act, it occurred long before those cases 
were brought to its consideration; that 
if Chief Justice White and his associates 
in the majority opinion, are to be con- 
demned on the charge that they have read 
the word “unreasonable” into the statute, 
then we must equally condemn Justice 
Peckham and his associates, including 
Justice Harlan, who joined in the ma- 
jority opinion in the Joint Traffic case 
for having read the word “direct” into 
the law; and if the court is guilty of 
usurpation of power in the Standard Oil 
and Tobacco Co. Cases, in declaring that 
the statute must be interpreted “in the 
light of reason,” then the court as it was 
constituted when the Hopkins Case was 
decided was equally guilty when they de- 
clared that the statute “must have a rea- 
sonable construction.” 


Device Used Immaterial. 


There is one important feature of these 
decisions that has been quite generally 
overlooked, which is the most import- 
ant contribution they make to the ju- 
dicial interpretation of the anti-trust act, 
if indeed they do add anything that is 
really new to that interpretation. That 
is the clearness with which they bring 
out and emphasize the fact that it is 
the evils of monopoly and restraint of 
trade that is aimed at, and not the par- 
ticular device by which those evils are 
effected. As it is put by Chief Justice 
White in the Tobacco Co. Case: “It was 
pointed out (in Standard Oil Case) that 
the generic designation of the first and 
second sections of the law, when taken to- 
gether, embraced every conceivable act 
which could possibly come within the 
spirit and purpose of the prohibitions of 
the law, without regard to the garb in 
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which such acts were clothed. That is 
to say, it was held that, in view of the 
general language of the statute and the 
public policy which it manifested, there 
was no possibility of frustrating that pol- 
icy by resorting to any disguise or sub- 
terfuge of form, since resort to reason 
rendered it impossible to escape, by any 
indirection, the prohibitions of the stat- 
ute.” 

In other words, the court serves no- 
tice upon those who wish to evade the 
law, and the lawyers they employ to aid 
them in doing so, that their efforts will 
be futile, for the court will disregard 
mere matters of form, and judge their 
acts by the results accomplished. In this 
connection it is significant to note how 
soon the jubilation with which the de- 
cisions were first received in trust circles 
subsided, when their real effect was per- 
ceived, and how many of the so-called 
trusts against which prosecutions were 
pending concluded to submit to reorgani- 
zation on terms acceptable to the govern- 
ment, rather than go on with the litiga- 
tion. 


Amendments. 


While it is not within the scope of this 
article to discuss the advisability or wis- 
dom of any proposed amendments to the 
Sherman act, it seems desirable to sug- 
gest that, from the standpoint of those 
who are hostile to the trusts, any attempt 
to amend the law should be considered 
with great care lest its efficiency be im- 
paired. The statute as it stands to-day 
is as all-inclusive, as a merely prohibi- 
tive measure can possibly be made, em- 
bracing, as it does, every conceivable re- 
straint of trade which is, or may in the 
future become, harmful to the public, no 
matter in what guise they may be masked. 
And while it may be advisable to supple- 
ment it by an enumeration of certain spe- 
cific acts which shall be deemed to be 
within the prohibition of the statute, (not 
with the idea of enumerating all of such 
acts, but leaving the general provisions 
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of the statute to cover all others) for 
the purpose of making it easier for the 
government to secure convictions in most 
of the prosecutions, such as is suggested 
by President Taft in his message, and 
such as, in the main, is the effect of the 
amendments proposed by Senator La 
Follette, no attempt to tamper with the 
term “restraint of trade,” as used in the 
statute and interpreted by the courts, 
should be tolerated. 


Summary. 


To summarize briefly: The effect of 
these decisions has not been to read the 
word “unreasonable” into the anti-trust 
act in a different sense than it has al- 
ways been there. When the terms “un- 
reasonable” or “undue” are used in these 
decisions, they are applied to the ordi- 
nary meaning of the term “restraint of 
trade” in its broadest sense, for the pur- 
pose of showing that contracts whose 
main purpose is lawful, but which in 
carrying out that lawful purpose do in- 
directly and incidentally impose some 
slight restriction upon commerce, are not 
prohibited by the act. 

On the other hand, the court reaffirms 
the position taken by it in earlier cases, 
that, if the purpose and direct effect of 
a contract, combination, and agreement 
is to limit competition and restrain trade, 
the court cannot and will not withhold 
the condemnation of the law from such 
transaction because it may conceive that 
the results attained thereunder or the re- 
straint imposed are reasonable, or, as 
matter of policy, should not be prohibit- 
ed. 

Furthermore, the scope of the anti- 
trust act, as interpreted by these and ear- 
lier decisions, is such that it embraces 
within its prohibitions every conceivable 
restraint of interstate trade which can 
prove harmful to the public, and it can 
be made to reach such restraints, no mat- 
ter by what device they are effected, and 
therefore any amendments to the stat- 
ute should be considered with the great- 
est care. 
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Shall the Nation Own the Trusts ? 


VIEWS OF HON. VICTOR L. BERGER 


HE first Socialist repre- 
sentative in Congress— 
Mr. Berger, of Wiscon- 
sin—has introduced a 
bill to repeal the Sher- 
man anti-trust act, and 
to provide for the so- 
cial ownership and 
operation of any corporation or associa- 
tion engaged in interstate commerce 
whose marketable output amounts to 40 
per cent or more of the total output for 
the United States in the industry in 
which it is engaged. 

Congressman Berger recently ex- 
pressed his views upon the question of 
trusts and their national ownership as 
follows: 

The small employers, the small mer- 
chants, are feeling the sting of an un- 
equal competition. For every one of 
these men of busiress lives at war with 
all his brethren. The hand of the one 
is against the other, and no foe is more 
terrible to him than the one who is run- 
ning a neck race with him every day. 
Therefore, in the factory as well as in 
the store, the wages must be cut con- 
stantly, and the sales must be ever en- 
larged. The latest improvements, the 
best labor-saving machinery, must be 
used, and as little wages must be paid as 
possible. The race is for life or death, 
and “the devil gets the hindmost.” 

The fierce competition lessens the prof- 
it on each article, and this must be com- 
pensated for by a greater number of arti- 
cles being produced and sold; that is, the 
cheaper the goods the more capital is 
required to carry on the business. Pre- 
cisely, then, for the same reason that the 
mechanic with his own shop and work- 
ing on his own account has nearly dis- 
appeared in the struggle between hand- 
work and machine work,—for precisely 
the same reason the small manufactur- 


ers, with their little machinery, their 
small capital, and their little stock of 
goods, are now being driven from the 
held. 

And the same is the case with the little 
store that must compete with the depart- 
ment store or the mail-order house. It 
is that class that is yelling most loudly 
against the corporations, the railroads, 
and the trusts. It is that class that wants 
the Sherman law to be made “more ef- 
fective.” It is that class that would like 
to turn the wheel of economic evolution 
backward. We cannot destroy the trusts 
without destroying our civilization. 


Moreover, we do not want to destroy 


them. The trusts bring some system into 
the industrial chaos. They are the fore- 
runners of a new social order. They 
have put the first effective check upon the 
disastrous evils of competition. 

While competition grows more intense 
among the workers looking for jobs, and 
while it still prevails among the small 
traders and small manufacturers, the 
trusts have abolished competition in the 
realm of “big business.” 

The trusts are undoubtedly a milestone 
in the industrial evolution of the race. 
The trusts spell progress and are a tre- 
mendous benefit. So far, however, they 
are mainly a benefit to their owners. 


Let the Nation Own the Trusts. 


What we must do, therefore, is to ex- 
tend the benefits of this ownership to the 
entire nation. The national ownership 
of the trusts must be our next great step 
in evolution. The Sherman law ought to 
be repealed and a law enacted to na- 
tionalize every industry where the output 
and the prices are controlled by a trust or 
a privately owned monopoly. 

On the other hand, it is the trusts 
which by their very magnitude have made 
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HON. VICTOR L. BERGER 


of Wisconsin 


(The first Socialist Representative in Congress who has introduced a bill to repeal 
the Sherman Anti-Trust Act.) 


the viciousness of the capitalist system 
clear to everyone. 

We see that the purely individualist 
theory of private ownership of “prop- 
erty”—which our competitive wage sys- 
tem has made the foundation of society 
—has resulted in practically abolishing 
the possibility of private ownership for 
the great majority of the people. 

One tenth of our population already 
owns more than four fifths of the wealth. 
The centralization of the control of prop- 
erty is increasing with a rapidity that 
threatens the integrity of the nation. The 


average of wages, the certainty of em- 
ployment, the social privileges and inde- 
pendence of the wage-earning and agri- 
cultural population, when compared with 
the increase of the wealth and social pro- 
duction, are steadily and rapidly decreas- 
ing. And the very worst of the social 
temptations is that wealth has become 
the greatest, one might say the only, so- 
cial power. All human worth is esti- 
mated in terms of wealth,—in dollars 
and cents. Things cannot go on like this 
indefinitely. 


Ed. Note.—[In contrast with Mr. Berger's views our readers will be interested in those of 
Mr. Richberg who in the following article urges that offending corporations be treated as 


criminals. } 





The 
Imprisonment 
of Criminal 


Corporations 


BY DONALD R. RICHBERG 
Of the Chicago Bar 


Author of “The Shadow Men.” 


HILE the suggestion 

that a lawbreaking cor- 

poration should be im- 

prisoned may have a 

somewhat radical 

sound, it may, on sec- 

Fa ond thought, appear to 

be more conservative 

than the prevailing cry of the day, that 

negligent directors and dummy officers 

should pay the penalty of imprisonment 

for wrongdoing, conceived for the bene- 

fit of, and worked out for the profit of, 

stockholders, who are not legally liable 
to punishment. : 


How Can a Corporation be Imprisoned? 


The imprisonment of a corporation 
would be accomplished by a process simi- 
lar to a receivership. On a sentence of 
imprisonment being pronounced, the 
court would place the corporation in the 
hands of those designated by the statute ; 
perhaps, following the receivership an- 
alogy, persons chosen by the court as 
fitted to manage the business involved, 
and made officers of the government for 
that purpose. Under the control of these 


receivers, whom I may designate marshal 
receivers, to distinguish them from civil 
receivers, the corporate entity would be 
kept alive just as an individual prisoner 
is fed, given a habitation and permitted 
to labor for the benefit of his health, and 
for the benefit of the state. The entire 
affairs of the corporation would be sub- 
ject to the scrutiny of the Federal offi- 
cers; illegal contracts, in violation of the 
anti-trust law or the interstate commerce 
law, would be exposed and could be ab- 
rogated ; and, during the term of impris- 
onment, suited, not to the offense, but 
to the proper amount of time necessary 
to reform a concern, the entire organiza- 
tion could be put on a basis of healthy 
business, so that it might, at the end, be 
turned back to its stockholders as a 
legitimate enterprise. It may be assumed 
that they would welcome it with all the 
joy with which a family greets the re- 
turn of the wage-earning convict. To 
some it may seem reasonable that a pro- 
portion of the legitimate earnings of such 
a concern should be returned to the stock- 
holders, though, in accordance with the 
treatment of individual convicts, the en- 
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tire amount might be appropriated by the 
state. To maintain stable credit, prob- 
ably the interest on bonded indebtedness 
should be paid, if earned, although the 
debtors of the individual convict are not 
permitted to require such payments of in- 
terest on his loans from the proceeds of 
his labor in the penitentiary. 

These problems are mere matters of 
administration, in which broad investi- 
gation and practical experience will 
necessarily modify, and greatly improve 
upon any program which a theorist could 
propose in advance. But the main ques- 
tions in considering such a penalty are: 

First: What harm would it do? 

Second: What good would it do? 

In several years of discussion of this 
theory with editors, lawyers, publicists, 
and political economists, I may say that 
the chief objection urged is one which 
appeals to me as insecurely founded, that 
innocent stockholders will suffer. 

In the first place, according to sound 
legal precedents affecting this consider- 
ation, there are no innocent stockholders 
in an illegitimate enterprise. If a num- 
ber of persons combine, either to fur- 
nish services or capital for an illegal un- 
dertaking, there are no authoritative 
precedents from which they may argue 
that a court should not confiscate their 
capital. And yet the imprisonment urged 
is not confiscation, but merely temporary 
restraint. If one invests property in a 
concern operating a lottery or any other 
gambling device prohibited by law, such 
property is liable to confiscation on a the- 
ory stated by Bishop, the authority on 
criminal law, as follows: 

“When the thing which is the subject 
of property passes into a situation antag- 
onistic to the law, its owner may lose 
his ownership in it, whether personally 
guilty of crime or not, because the thing 
has offended.” 

There are no innocent stockholders in 
the great enterprises at present being 
subjected to dissolution, or whose disso- 
lution is being demanded by the govern- 
ment. Every adult person able to read, 
who has invested in the stock of such 
corporations, invested on the assumption 
that he or she was ready and willing to 
promote, and share in the profits of, an 
enterprise of doubtful legality. If a man 
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invests money in any apparently legal 
enterprise, and discovers that he is there- 
by assisting in violating the law, he has 
the alternative of accepting his respon- 
sibility as a stockholder and demanding 
lawful management, or he can put his 
shares up for sale to anyone who wishes 
to assume the risk and responsibility of 
the situation. It seems that such a re- 
sponsibility upon the stockholder might 
have a healthy effect upon the stock mar- 
ket, in making law-abiding, as well as 
profit-producing, management a factor in 
determining the market price of stocks. 

The second answer to the objection 
that innocent stockholders would suffer 
may be found when one considers, not 
the individual stockholder, but the stock- 
holder as representing an investing pub- 
lic, interested in safe, sure, and legiti- 
mate profits, as distinguished from the 
gambling public, interested in profits at 
any cost, whose interests the government 
is surely not called upon to protect. The 
investor stockholder is interested in hav- 
ing all business law-abiding, in relieving 
it from fears of disturbance through po- 
litical attack from the outside, or treach- 
ery and graft from within, and the ex- 
perienced investor stockholder knows 
that the officer who is willing to violate 
his obligations to the government is usu- 
ally not particularly sensitive to his ob- 
ligations to his stockholders. 

Were imprisonment the penalty for 
violation of law by corporations, it would 
be to the interest of the investor stock- 
holder to point out himself the illegal 
operations which might lead, in time, to 
Federal restraint of a particular business, 
and which would be sure, eventually, to 
injure general business conditions. 
Should he fail to expose such illegali- 
ties, his complaint, on the day of reck- 
oning, should receive small attention. 


Feeling confident that little harm would 
result from imprisoning criminal corpo- 
rations, the final question is: What good 
would it do? 

To avoid unjustifiable optimism, it 
must be realized that a great deal of the 
effectiveness of such a measure would be 


‘dependent upon the efficiency of its ad- 


ministration. Yet, in many respects such 
highly beneficial results could be accom- 
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plished that it seems that even incompe- 
tent or partially corrupt administration 
would produce distinct benefits. There 
is a great clamor for publicity in corpo- 
rate affairs, yet anyone concerned with 
business must feel that a reasonable pri- 
vacy is essential to the profitable conduct 
of private enterprise. Publicity should 
be regarded, in a way, as a penalty for 
failure on the part of a corporation to 
maintain the standard of conduct which 
would insure the public against the dan- 
gers which might arise from permitting 
desirable privacy. A corporation could 
well report to the bureau of corporations 
matters proper only for the scrutiny of 
legislative, judicial, and executive officers 
of the government. But, should a cor- 
poration offend against the law, the pub- 
lic should have the right to complete 
knowledge of the corporation’s actions 
and organization,—first, for the enlight- 
enment of the public, and, second, as a 
penalty for the failure of the corpora- 
tion to live up to its obligations. 

Where a corporation should be found 
guilty of monopolizing more than its le- 
gitimate share of trade, the marshal re- 
ceivers in control of the imprisoned or- 
ganization could work out, during the 
term of the imprisonment, the manner 
of reducing its trade control within legal 
limits, carry out the project, and return 
the redeemed corporation to its stock- 
holders as a useful (though artificial) 
member of the community. 

Every one of the great incorporated 
enterprises which have been subjected to 
governinental prosecution in recent years 
has been charged with being guilty of 
numerous kinds and classes of crimi- 
nality—incidental to, or, in some cases, 
overshadowing, the violation of the Fed- 
eral anti-trust law. Customs frauds, the 
corruption of common carriers, and even 
blackmail and extortion, have been 
charged as weapons used by illegal en- 
terprises. 


The imprisonment of such a. 


529 


corporation would place the government 
in a position where the investigation of 
its marshal receivers would speedily de- 
termine whether or not the charges were 
true or false. If such charges have been 
true, it is essential to the common wel- 
fare that the proof thereof should be 
made easy of access to the officers of 
government. If such charges are false, 
they should be proved false to the satis- 
faction of the vast number of people who 
feel to-day, and perhaps justly, that the 
large business enterprises of this country 
are not great organizations of commerce, 
but merely huge exploitations of the dis- 
organized many, helpless to combat the 
well-organized few. 

Lastly, one general statement should be 
made; since we have, in our modern life, 
artificial persons created by the state, 
endowed, within physical limits, with all 
the powers of natural persons, and hav- 
ing, as a fundamental idea of their cre- 
ation, less responsibility, should it not be 
the effort of all legislation dealing with 
corporations, to place them as nearly as 
possible on a plane of equal responsi- 
bility with individuals, subject to similar 
legal restraints and punishments ? 

As long as we permit at large in the 
community, artificial persons, through 
which real persons will work out criminal 
acts, and permit our hands to be tied by 
ancient decisions and worn-out reason- 
ing, admitting our inability to confine 
these Frankensteins, as we would confine 
human criminals, we will have a constant, 
unsolved problem on our hands. Pro- 
vision for the criminal receivership, sug- 
gested as a method of confinement, would 
affect only one phase of that problem. 
But it may be urged, logically, that a long 
step would be taken toward its final so- 
lution in the passage of such legislation 
as would provide adequate punishment 
for the corporate felon—the imprison- 
ment of the criminal corporation itself. 





Nationalizing the Railroads 


BY JOHN A. GORDON 
Of the Denver, Colorado, Bar 


HEN the makers of our 

national Constitution 

inserted therein that 

little clause of sixteen 

words, giving to Con- 

m™ gress power “to regu- 

late commerce with 

foreign nations, and 

among the several states, and with the 
Indian tribes,” they could have had but 
little conception of the magnitude of its 
meaning to the near future generations. 
At the time of the adoption of the Con- 
stitution, the commerce, the regulation of 
which was conferred upon Congress, was 
insignificant, both in volume and value, 
as compared with the commerce of the 
present day, which Congress may and 
does control by virtue of the power con- 
ferred by said clause. And what little 
commerce there was at that time among 
the states was transported almost entire- 
ly by water in coastwise sailing vessels 
or in flatboats on the inland streams, 
that floated with the current and were 
guided or propelled by cars and poles. 
What little commerce there was over- 
land was by stagecoach for passengers 
and express, and freight wagons drawn 
by oxen, and packmules for freight. The 
instrumentalities in use at that time in 
the transportation of commerce among 
the states were so simple they needed lit- 
tle legislative regulation, and I apprehend 
the regulation of these instrumentali- 
ties and the question of the rate of 
charges they should demand for such 
transportation had little weight with the 
convention in forming its purpose to 
commit to the national government the 
exclusive power to regulate commerce 
among the states. The principal evils 
then in the minds of the people and 
which were sought to be remedied by 
the convention were the discrimination 
of states against the commerce of other 
states and in favor of their own, and to 


prevent the conflict of authority between 
the states in their attempts to regulate 
the commerce upon the navigable waters 
that formed the boundary lines between 
some of the states, and the monopoly of 
commerce, upon the navigable waters 
within the boundaries of a state, and to 
provide a revenue for the national gov- 
ernment. But insignificant as was the 
commerce of that time as compared with 
that of the present day, it was the prime 
moving cause that led to the adoption 
of our national Constitution and the. es- 
tablishment of a national government in 
lieu of the then existing confederacy. 
The strongest reason urged on all occa- 
sions for the necessity of a new and dif- 
ferent government was the state of trade 
and commerce. 

The wisdom of that provision of the 
Constitution which gave to the national 
government power to regulate commerce 
among the states was thoroughly demon- 
strated soon after its adoption, and so 
far as I know, is now conceded by every- 
one. 


Early Monopoly Acts. 


Even before the adoption of the Con- 
stitution, and several years before the 
successful application of steam as a mo- 
tive power for navigation, the state of 
New York, by its legislature, granted to 
one John Fitch the sole and exclusive 
right of making and using every kind 
of boat or vessel impelled by steam in all 
the waters within the territory and juris- 
diction of New York for fourteen years. 
Mr. Fitch did not live to see the success- 
ful application of steam as a motive 
power for navigation, so that his monop- 
oly neither benefited him nor disturbed 
anyone else. But the same monopoly was 
again renewed to one Robert R. Livings- 
ton in 1798, for twenty years, and sub- 
sequently, in 1803, was extended for 
twenty years from that date to Livings- 
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ton and Robert Fulton, and, again, in 
1808 was extended in point of time five 
years for every additional boat, the whole 
time not to exceed thirty years, and for- 
bade any and all persons to navigate the 
waters of the state with any steamboat 
or vessel without the license of Livings- 
ton and Fulton, and provided for the 
forfeiture of any offending boat or vessel 
to Livingston and Fulton. These 
monopoly acts of the state of New York 
provoked from the states of Connecticut 
and New Jersey retaliatory acts. Con- 
necticut enacted a law prohibiting any- 
one from entering her waters with 
a steam vessel having such license, 
and New Jersey enacted a law pro- 
viding that if any citizen of that state 
should be restrained under the New 
York law from using steamboats be- 
tween the ancient shores of New Jersey 
and New York, he should be entitled to 
an action for damages in New Jersey 
with treble costs against the party re- 
straining or impeding him under the New 
York law. 

This New York law was the subject 
of litigation in the leading case constru- 
ing the commerce clause of the Consti- 
tution, Gibbons v. Ogden, 9 Wheat. 1, 
6 L. ed. 23, and was held to be in viola- 
tion of said clause. 


State Regulation of Interstate Commerce. 


The opinion of Chief Justice ‘Jarshall 
in that case is still quoted from and cited 
upon the question of the power of the 
national government to regulate inter- 
state commerce. Congress very early be- 
gan to assert its power of legislation 
with respect to commerce upon navigable 
waters, but was content to leave the lit- 
tle trade that moved overland amongst 
the states to the control of the states 
themselves. So that for the first century 
of the life of our national government 
and a half century after the advent of 
railroads with steam as the motive 
power, the transportation of commerce 
overland was left entirely to the control 
and regulation of the states. As the rail- 
roads were chartered and built by au- 
thority of the state governments, and 
often with substantial aid from states, 
counties, and municipalities, it was nat- 
ural that the states should jealously cling 
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to their power to legislate for the control 
and management of such roads, and that 
the national government was slow to as- 
sert its power to regulate the transporta- 
tion of commerce over the railroads; 
and until the passage of the interstate 
commerce act in 1887, nothing was done 
by Congress toward legislating for the 
regulation and control of the railroads; 
and the only congressional legislation di- 
rectly affecting the railroads was the 
granting of national aid in a few in- 
stances toward the building of some of 
the transcontinental lines, and the grant- 
ing of rights of way over the public 
lands, through territories and Indian 
reservations. During this time the power 
of the national government to regulate 
interstate commerce upon the railroads, 
when asserted at all, was asserted 
through the courts in restraint of exces- 
sive and unconstitutional state legisla- 
tion ; the Federal courts all the time hold- 
ing that the powers vested in Congress 
to regulate commerce amongst the states 
was exclusive, and that the failure of 
Congress to act in matters directly af- 
fecting the regulation of interstate com- 
merce was conclusive that Congress in- 
tended that as to such matters commerce 
amongst the states should be free and 
untrammeled excepting such regulation 
as was imposed by the common law. 


Discrimination and Manipulation. 


But as the railroads grew in import- 
ance until they virtually monopolized the 
transportation of the commerce of the 
country, the state governments proved to 
be impotent to regulate and control them. 
Many intolerable and oppressive evils 
not within the power of state control 
grew up and attached themselves like 
leeches to the body of trade and com- 
merce, and were sucking the very life- 
blood from its veins. Amongst these 
evils were the discriminations between 
persons and localities in freight rates. 
The bankruptcy of an individual mer- 
chant or tradesman because of favors 
to his competitor in freight rates, or the 
withering and decaying of a once pros- 
perous town in order that some more 
favored spot, where the managers and 
promoters of these railroads held large 
interests in the real estate, might grow 
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into a prosperous town to the great pri- 
vate gain of these managers and promo- 
ters, was a common result of these dis- 
criminations, and these disastrous re- 
sults to persons and places had little 
weight with the greedy and rapacious 
managers of the railroads when balanced 
in the scales against their private gain. 
And the railroad corporations themselves 
were not always exempt from the pri- 
vate greed of their managers and manip- 
ulators. Many railroad corporations be- 
came bankrupt and a total loss to their 
stockholders, while their manipulators 
became millionaires and multimillion- 
aires. At the end of the year 1887, the 
year in which the interstate commerce 
act first became a law, 160 railroads, 
with an aggregate mileage of more than 
11,000 miles, were in the hands of re- 
ceivers, and were being conducted and 
managed by the courts through such re- 
ceivers. 


Interstate Commerce Act. 


Such was the condition of affairs when 
Congress, for the first time, decided to 
exercise its constitutional power to regu- 
late interstate commerce by regulating 


the railroads as carriers of such com- 
merce, by enacting, in 1887, what is 
known as the “interstate commerce act,” 
which, by subsequent amendments, con- 
sists of a commission of seven members, 
each at an annual salary of $10,000, and 
which at this time has under its super- 
vision not less than 500 employees ap- 
pointed under civil service rules, consist- 
ing of law clerks, confidential clerks, 
statisticians, accountants, examiners, 
agents, inspectors, tariff clerks, rate 
clerks, etc., and with the commerce court, 
created by act of June 18, 1910, consti- 
tutes the most extensive system of gov- 
ernment control the world has ever 
known. Many imperfections and defects 
will still be found in the operations of 
the system, but Congress has shown a 
willingness in the past to strengthen the 
hands of the Commission by conferring 
upon it additional power where the fail- 
ure of its work has demonstrated the 
necessity of such additional power, and 
we may reasonably expect the continua- 
tion of that policy, and may hope, with 
time, to build up not only the most ex- 
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tensive, but the most perfect, system of 
governmental control possible. 

Though Congress was slow to begin 
legislating towards the control of rail- 
roads as common carriers of interstate 
commerce, since the commencement of 
such legislation by the enactment of the 
interstate commerce act, Congress has 
been quite liberal in the assertion of its 
powers and the extension of its govern- 
mental control over railroads. 


Extension of Governmental Control. 


Next in importance to the interstate 
commerce act and its several amend- 
ments, comes the safety appliance act, 
of March 2, 1893, in which Congress as- 
sumed to regulate the nature and kind of 
couplers and brakes with which all loco- 
motives and cars used upon railroads 
engaged in interstate commerce should 
be equipped. Of course this means all 
railroad locomotives and cars, since all 
railroads are engaged to some extent in 
interstate commerce. ; 

Then came the arbitration act of 1898, 
providing for the arbitration of contro- 
versies between employers and employees 
concerning wages, hours of labor, or 
condition of employment, and applies to 
all railroads engaged in interstate com- 
merce; in 1901 an act requiring all rail- 
road companies to report monthly all 
accidents which may occur to trains or 
to passengers or employees; in 1902, 
what is known as the “interlocking act,” 
by which railroads with grade crossings 
may, by providing a system of inter- 
locking or automatic signals, be relieved 
of the duty of stopping their trains at 
such crossings. In 1906 Congress adopt- 
ed an employer’s liability act, which, be- 
ing held unconstitutional on the ground 
that it provided for the liability of rail- 
road companies to their employees other 
than those actually engaged at the time 
of injury in interstate commerce, was 
again re-enacted in 1908, and changed 
to meet the views of the Supreme Court, 
as expressed in its opinion. This later 
act has not yet been passed upon by the 
Supreme Court, but is pending before 
that Court, and as five of the present 
members of that Court are committed 
virtually to the approval of the act as 
now enacted, it is quite safe to predict 
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that the constitutionality of the act will 
be sustained. In 1907 Congress passed 
an act regulating the number of hours 
employees of railroad companies may be 
required to remain on duty each day, 
which applies to all railroad employees 
engaged in any way in the movement of 
trains. In 1908 what is known as the 
“ash-pan act” was enacted, whereby 
railroad companies are prohibited from 
the use of locomotives not equipped with 
ash-pans that may be dumped and emp- 
tied without the necessity of any em- 
ployee going under such locomotive. 
Other acts and resolutions by Congress 
indicate a tendency of the national gov- 
ernment to assume complete control of 
the railroads. Every such act passed 
by Congress narrows the powers of the 
states to that extent. When Congress 
assumes control of any subject connected 
with the operation of railroads, by enact- 
ment of a law regulating such subject, 
the powers of the states to regulate such 
subject ceases, and all state laws upon 
that subject in conflict with or differing 
from the national law become null and 
void. For instance, it is out of the power 
of any state now to enforce a state law 
regulating the kind of brakes and coup- 
lers with which locomotives and cars 
shall be equipped, or to provide different 
hours that employees connected with the 
movement of trains may be required to 
be on duty each day, and should the em- 
ployer’s liability act be sustained, then 
all state laws regulating the liability of 
employers to their emplovees become in- 
operative as to the liability of railroad 
companies to their employees for inju- 
ries received while actually engaged in 
interstate commerce, and it is so seldom 
that a train is run without carrying some 
article of interstate commerce, the na- 
tional law becomes practically exclusive 
as to all employees engaged in the 
movement of either freight or pas- 
senger trains. It has been held that 
an express package in the express car 
destined from a point in one state to a 
point in another is sufficient to bring the 
train within the meaning of the “safety 
appliance act.” So far as the physical 
construction of railroads and their equip- 
ment and the actual conducting and run- 
ning of such roads is concerned the 
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power of Congress, under the commerce 
clause of the Constitution, seems to be 
complete, and it only remains for Con- 
gress to assert its power to make the na- 
tional control exclusive. 


Intrastate Commerce. 


Only one thing seems to be lacking to 
complete the power of the national gov- 
ernment over the control and regulation 
of railroads. While ever since the case 
of Gibbons v. Ogden was decided it has 
been the accepted doctrine that the power 
of Congress to regulate interstate com- 
merce is exclusive, it has also been the 
accepted doctrine that the power of the 
state to regulate commerce carried on 
entirely within the borders of a state is 
also exclusive. Under this doctrine it is 
not within the power of the national 
government to regulate freight rates 
Or passenger fares over a railroad 
for transportation originating and end- 
ing in the same state, but the late 
opinion of Judge Sanborn, in what 
is known as the “Minnesota rate 
cases,” if affirmed by the Supreme Court, 
so limits the powers of the states in regu- 
lating such intrastate rates and fares 
that it seems to me but little discretion is 
left to the states in such matters. The 
legal principle announced by Judge San- 
born is not an entirely new one, and ap- 
pears to be in accord with the opinions 
of the Supreme Court in Western U. 
Teleg. Co. v. Kansas, 216 U.S. 1, 54 L. 
ed. 355, 30 Sup. Ct. Rep. 190, and other 
cases cited. But the application of this 
legal principle was to a new state of 
facts, but to a state of facts that may 
arise on practically every state law or 
act of a state railroad commission as- 
suming to regulate the rates of charges 
to be made by railroad companies for 
the transportation of freight or passen- 
gers between- points within the state. 

The opinion of Judge Sanborn con- 
cedes the right of the state to regulate 
intrastate commerce to the extent that it 
does not substantially burden or affect 
interstate commerce, but holds that if, 
in the exercise of its power to regulate 
intrastate commerce, a substantial bur- 
den is placed upon interstate commerce, 
then such action of the state is in vio- 
lation of the commerce clause of the Con- 
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stitution. The distinction between the 
powers of the national and state govern- 
ments is stated as follows, by Judge San- 
born : 

“To the extent necessary completely 
and effectually to protect the freedom of 
and to regulate interstate commerce, the 
nation, by its Congress and its courts, 
may affect and regulate intrastate com- 
merce, but no farther. 

“To the extent that it does not sub- 
stantially burden or regulate interstate 
commerce, a state may regulate the intra- 
state commerce within its borders, but 
no farther. 

“If the plenary power of the nation 
to protect the freedom of and to regulate 
interstate commerce, and the attempted 
exercise by a state of its power to regu- 
late intrastate commerce, or the attempt- 
ed exercise of any of its other powers, 
impinge or conflict, the former must pre- 
vail, and the latter must give way, be- 
cause the Constitution and the acts of 
Congress passed in pursuance thereof 
are the supreme law of the land, and that 
which is not supreme must yield to that 
which is supreme.” 

He further says, in his opinion: “It 
is the effect, and not the terms or pur- 
pose of state regulations of its local com- 
merce, that determines whether or not 
they so substantially burden interstate 
commerce that they violate the commer- 
cial clause of the Constitution. And this 
is a judicial question which each court 
must determine on its own responsibility 
on the special facts of each case. 

As said before, the principles of law 
announced by Judge Sanborn seem to 
be in entire accord with the opinions of 
the Supreme Court. Justice Harlan, in 
his opinion in the case of Western U. 
Teleg. Co. v. Kansas, says: “But the 
disavowal by the state of any purpose 
to burden interstate commerce cannot 
conclude the question as to the fact of 
such a burden being imposed, or as to 
the unconstitutionality of the statute as 
shown by its necessary operation upon 
interstate commerce. If the statute, rea- 
sonably interpreted, either directly or by 
its necessary operation, burdens inter- 
state commerce, it must be adjudged to 
be invalid, whatever may have been the 
purpose for which it was enacted.” 
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And Chief Justice White in the case 
of Pullman Co. v. Kansas, 216 U. S. 56, 
54 L. ed. 378, 30 Sup. Ct. Rep. 232, 
which involved the same statute as the 
Western Union case, at page 65, says: 
“Even though a power exerted by a state, 
when inherently considered, may not in 
and of itself abstractly impose a direct 
burden on interstate commerce, never- 
theless such exertion of authority will 
be a direct burden on such commerce if 
the power as exercised operates a dis- 
crimination against that commerce.” 

Judge Sanborn then proceeds to dem- 
onstrate by the facts that an act of the 
Minnesota legislature—reducing the pas- 
senger fare on railroads between points 
within the state from 3 to 2 cents per 
mile, and acts of the legislature and or- 
ders of the state railway and warehouse 
commission reducing the maximum 
freight rates within the state, each ope- 
rated as a substantial burden upon inter- 
state commerce and to create undue and 
unjust discriminations between localities 
in Minnesota and those in adjoining 
states, and held that said legislative acts 
and commission’s orders were in viola- 
tion of the interstate commerce clause 
of the Constitution and void. The facts 
and conditions shown to exist in Minne- 
sota and upon which this opinion was 
based are not peculiar to Minnesota 
alone, but might occur in any other state 
Along the boundary line between Minne- 
sota and North Dakota there have grown 
three pairs of what might be called twin 
cities or towns, with nothing but the 
Red River of the North, which is the 
boundary between the states, separating 
them. Morehead in Munnesota, and 
Fargo in North Dakota; East Grand 
Forks in Minnesota, and Grand Forks 
in North Dakota; Breckenridge in Min- 
nesota, and Wahpeton in North Dakota. 
The conditions of each one of these 
towns as to trade and commerce are ex- 
actly the same as its twin town on the 
other side of the little river. It is easy 
to see that any reduction in freight rates 
to and from the Minnesota towns from 
and to other Minnesota points necessi- 
tates a reduction of the interstate rates 
to and from the corresponding North 
Dakota towns to the same basis, or else 
the merchants of the North Dakota 
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towns cannot compete with the Minne- 
sota towns in this trade, and if the rail- 
roads refuse to reduce their interstate 
rates to the basis of the state rates they 
are guilty of discrimination against the 
North Dakota towns. And the same 
conditions exist on the eastern border 
of Minnesota,—for instance, between the 
cities of Duluth in Minnesota, and Su- 
perior in Wisconsin. While these cities 
are separated by a little more distance, 
the distance is not enough to create a 
difference in trade conditions, and every 
reduction of freight rates from Duluth 
to points in Minnesota below the inter- 
state rates from Superior must of neces- 
sity shut Superior merchants off from 
the trade of Minnesota in all articles 
affected by the reduction. 

These same conditions exist along the 
state boundary lines throughout the na- 
tion. Many of our great commercial 
cities are built up along the border lines 
of the states, some of them extending 
into two states; and it is difficult to con- 
ceive of a system of intrastate freight 
rates founded on a different basis than 
that of the interstate system that would 
not discriminate against these border 
towns on one side cr the other of the 
state line, and which might not be found 
by the courts to be a substantial burden 
upon interstate commerce. State legis- 
lation attempting to regulate intrastate 
commerce must, at least, result in end- 
less litigation. One court may find the 
state action to be entirely reasonable 
and in harmony with interstate com- 
merce, while another, with a little dif- 
ferent state of facts before it, may find 
the action of the state to be substantially 
burdensome to interstate commerce. 
Such litigation can never become res 
judicata. A state law regulating intra- 
state commerce by fixing rates and fares 
for transportation entirely harmonious 
with interstate rates and which at the 
time of its adoption is perfectly valid, 
it seems to me might in a short while 
become unconstitutional and void by rea- 
son of a change in interstate rates. 
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Unity of Governmental Control. 


Commerce, whether interstate or intra- 
state, is but one system of trade and 
communication between the people of 
the nation with each other and with the 
people of foreign nations. State lines 
are unnatural and ineffective lines of 
demarkation or division, as between in- 
terstate and intrastate commerce. Intra- 
state commerce and interstate commerce 
as conducted and transported by the 
railroads are so intermingled and de- 
pendent upon each other that a reasona- 
ble separation of the two or, rather, the 
division of the one into two separate 
systems, is impracticable, and the only 
reasonable and practical government 
control of such transportation must 
come from one source. “You cannot 
serve two masters.” One master may 
govern several subjects, but two or 
more masters cannot govern one sub- 
ject without continual friction and con- 
flict of authority. And laying aside all 
preconceived ideas and prejudices as to 
states’ rights and encroachments upon 
such rights by the national government, 
and viewing the question strictly from 
a legal and from a commercial point of 
view, it seems to me only one conclusion 
can result, and that is, that the best in- 
terests of the people, the best interests 
of commerce, and the best interests of 
the railroads themselves, require a unity 
of governmental control. The constitu- 
tional power of the nation seems to be 
almost, but not quite, sufficient for such 
control. To complete its power it should 
have power directly to regulate intra- 
state commerce, at least. to the extent 
of regulating railroad rates of charges 
and fares for the transportation of such 
commerce. Whether or not an amend- 
ment to the national Constitution is nec- 
essary to confer such power, or whether 
it may be reached, as has been suggested 
by atleast two very eminent statesmen, 
by judicial construction, remains for the 
future to demonstrate. I very much 
prefer the former method. I do not 
favor the extension of governmental 
power by judicial construction. 
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The Trust Problem 


M ANY plans of dealing with the trust 
problem have been proposed, princi- 
pal among them the following: 

1. Total eradication of corporate com- 
binations by drastic Federal and state leg- 
islation. 

2. State regulation, leaving each state 
to apply its own remedy. 

3. Both Federal and state legislation. 

4, Federal regulation by law suit, ul- 
timately by the United States Supreme 
Court. 


5. Federal regulation by administrative 
bureau. 

Most other methods of treatment are 
modifications or combinations of these. 
Amid all this conflict of opinion one thing 
seems plain,—that the logic of events, 
and the intrinsic nature of interstate traf- 
fic and commerce, compel centralization 
of authority and responsibility, making 
successful state regulation impossible ex- 
cept for purely local concerns. 

In the controversy now being waged in 
the public press, three distinct groups are 
clearly discernible. There are the capi- 
talistic extremists contending for a re- 
peal of the Sherman anti-trust law and 
the enactment of an entirely new stat- 
ute. The socialistic group is demanding 
government regulation so sweeping as to 
force ultimate ownership and operation 
by the public. The third group is com- 
posed of the progressives, whose de- 
mands, however, are really conservative. 
They would preserve the Sherman law 
as it is and accept the Supreme Court 
decisions as they stand. The laws they 
desire to enact are supplemental, rather 
than amendatory, and designed to secure 
the better enforcement of the anti-trust 
act as it has been interpreted. 

In the past few months a very sig- 
nificant change has come over the spirit 
of the discussion of consolidated and cor- 
porate industry. There are unmistakable 
signs of the rapid evolution of something 
like a real consensus of intelligent 
opinion. Where all was confusion, dis- 
cord, misunderstanding, and _ recrimina- 
tion a few months ago, to-day there is 
a tendency to agreement, a spontaneous 
recognition of certain fundamental prop- 
ositions. Sheer necessity may yet com- 
pel agreement ; for nothing could be more 
disastrous than a state of affairs which 
tend to deprive industry and commerce 
of stability and confidence. 


536 





Editorial Comment 


A World Question 


OMBINATIONS in various indus- 
tries have existed among all nations 
and in all civilized society. Joseph, when 
viceroy of Egypt, cornered the corn crop, 
and brick and papyrus trusts early exist- 
ed in the Nile lands. There were wheat 
monopolies among the Pheenicians, and 
oil monopolies were given ages ago to 
royal favorites in Oriental countries. 
The captains of the olive industry in 
ancient Greece mocked the philosopher 
Thales as incompetent when compared 
with themselves. Whereupon Thales, as 
Aristotle relates, made up his mind to 
teach them a lesson. His knowledge of 
astrology having given him foreknowl- 
edge, while yet it was winter, that there 
would be an abundant crop of olives dur- 
ing the next summer season, he managed 
on borrowed money to get control of all 
the oil compresses in Miletus and Chios. 
Thereby he accumulated a great fortune, 
and convinced the captains of industry 
of that day, as Aristotle says, that, while 
wisdom could always produce wealth, 


wealth did not always produce wisdom. 

The trust problem is world-wide, al- 
though not so acute abroad as in America. 
Against these combinations the decrees 
and laws of Emperors, Presidents, Par- 


liaments, and Congresses have been 
hurled apparently in vain. Why not rec- 
ognize them as essential and serviceable 
parts of our social organism? 


In Germany. 


This seems to be the view taken in 
Germany. The German authorities are 
very friendly toward trade combinations. 
Although the government—Prussian and 
national, composed of practically the 
same persons—has on various occasions 
emphasized its impartial position toward 
the cartels, it has on other occasions 
given expression to its unqualified in- 
dorsement of them. 

When the coal syndicate was renewed 
in 1907, in the face of the most serious 
difficulties that had caused the negotia- 
tions to be greatly prolonged, the finance 
minister announced the event in the 
Reichstag thus: “To my great joy I am 
able to tell you, for the reassurance of 
all our industrial classes, that the coal 
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syndicate has been renewed.” In his 
budget speech in the Prussian chamber 
in the same year, the finance minister 
defended the syndicates as useful and 
necessary, and added: “A war of com- 
petition among all the works, each 
against the other, would be a state of 
things that we cannot wish to see re- 
vived.” 

When the original Prussian potash bill 
was published, one writer aptly charac- 
terized it as the “Magna Charta of the 
German cartel system,” and he also saw 
in it that the government had “declared 
the bankruptcy of the principle of free 
competition.” This latter judgment cor- 
responded exactly to that of a prominent 
Socialist member of the Reichstag, who, 
in discussing the measure, said: “This 
bill is the product of a transition period ; 
it declares the bankruptcy of the private 
capital system in the potash industry.” 

Thus all forces—economic, political, 
and personal—are tending toward mak- 
ing Germany a country of great trade 
combinations. How far the movement 
will continue cannot be even remotely 
predicted. It is evident that it has al- 
ready gained great momentum, and that 
it has by no means exhausted itself. 


In England. 


| N,England, where trade is free, there 
is always competition with the rest 
of the world, and this of itself has had 
a tendency to prevent control of prices. 
The modern common law of England, 
bending before the strength of economic 
pressure, has become quite liberal in its 
doctrines respecting restraint of trade. 

Sir Frederick Pollock when recently 
in this country made the following inter- 
esting statement upon the trust question : 

“The doctrine that restraint of trade 
must be unreasonable before the courts 
will interfere with it—is that the com- 
mon law ?” was asked. 

“The modern common law,” answered 
Sir Frederick. “The courts in the past 
have made attempts to set up hard and 
fast rules, but when these decisions were 
applied to modern conditions it was 
found that they wouldn’t work; and at 
last, in a celebrated case—that of Maxim 
v. Nordenfeldt—the House of Lords de- 
cided that none of these supposed rules 
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was hard and fast, and that what you 
have to look to is the question whether 
the restraint of trade extends beyond 
what is reasonable. 

“Nordenfeldt was undertaking to re- 
strain trade throughout the whole world 
by the manufacture everywhere of his 
inventions. But the House of Lords de- 
cided that in the circumstances even a 
restraint that was universal in point of 
space was not unreasonable. The Max- 
im Company had applied for an injunc- 
tion against Nordenfeldt. 

“According to our books, almost any- 
thing is a restraint of trade. Every 
agreement a tradesman makes is in some 
sense in restraint of trade. 

“No doubt the first idea of our courts 
was that any agreement not to compete 
was bad as being in restraint of trade. 
But as conditions began to change in 
the commercial world it became neces- 
sary for the courts to modify that rule. 

“At first we looked very narrowly to 
the limits of space and time. It was 
thought for a long while to be a hard and 
fast rule that restraint of trade must not 
be unlimited in space or time. But the 
rule as to time had to be dropped, and 
at last the House of Lords gave up the 
rule as to space.” 

As trade combinations speedily out- 
grew the limits of state boundaries and 
became proper subjects of Federal con- 
trol, they may, and in fact are rapidly 
becoming international, and as such their 
control may speedily tax the collective 
wisdom of the nations. 


The Prosecution of the Trusts 


T HE most interesting, and, perhaps, 

most important of the Federal activi- 
ties of the year has been the govern- 
ment’s well-defined disposition to sub- 
ject the vast business combinations of the 
country to the test of the Sherman anti- 
trust measure. 

In enforcing the Sherman anti-trust 
law the Attorney General shows in his 
annual report that the Department of 
Justice and the courts are confronted by 
economic rather than legal problems 
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when it comes to working out methods 
of disintegration after a corporation has 
been declared an illegal combination. 
The department enlisted the assistance of 
the bureau of corporations in the disso- 
lution of the tobacco trust; and it would 
be of great value to the legal branch of 
the government, Mr. Wickersham says, 
if the functions of the bureau should be 
so enlarged that it could be called upon 
officially to make investigations and re- 
port its conclusions with respect to plans 
for the voluntary or enforced disintegra- 
tion of monopolistic combinations. 

Declaring that he appreciates that pub- 
lic interest in the Sherman anti-trust law 
was “even greater” than it was at the 
date of his last report, the Attorney Gen- 
eral set forth the following cases as be- 
ing prosecuted or pending for final set- 
tlement: “The powder trust, the night 
rider cases, United States Steel Corpora- 
tion, cotton corner, alleged towing mo- 
nopoly, beef packers, Southern Pacific 
merger, bituminous coal combination, 
naval stores suit, bathtub trust, lumber 
trust, milk trust, wall paper combination, 
sugar trust, transatlantic steamship pool, 
magazine trust, shoe machinery trust, 
combination of coal roads, elevator suit 
in Oklahoma, and kindling wood trust. 

The Attorney General reviews the rec- 
ord of a year of intense activity in Fed- 
eral prosecutions, and says that the De- 
partment of Justice financially sustained 
itself in the contribution of $4,204,115 to 
the United States Treasury in the shape 
of fines, collected, customs duties recov- 
ered, etc. The expenses of the depart- 
ment, including the office of the Attor- 
ney General, all of the district attorneys 
and assistants throughout the country, 
aggregated $3,223,773. 

In a comprehensive review of the anti- 
trust prosecution, the Attorney General 
shows that the seventeen anti-trust civil 
suits pending at the beginning of the last 
fiscal year were augmented by six addi- 
tional actions, while the eleven criminal 
prosecutions under the same statute were 
increased by twenty-three more prosecu- 
tions during the last fiscal year. 

Eight civil suits and a similar number 
of criminal trials were brought to conclu- 
sion during the year. 
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“*Precedent is persuasive, but 


no longer 


EM Wh Nothing i decided finally until it has bees Soited ighity* 
aig Hon. M. F. Morris. 


Chinese restaurant — excluding women — 
constitutionality. Rendering the proprie- 
tor of a Chinese restaurant criminally 
liable for permitting a woman under the 
age of twenty-one years to enter it, or 
to be served with food or drink there, 
is held in Re Opinion of Justices, 207 
Mass. 601, 94 N. E. 557, to deprive him 
of his liberty and property without due 
process of law, and to deny him the 
equal protection of the laws. 

The constitutionality of discrimination 
based on race or color, in police regula- 
tions affecting morality, is discussed in 
the note which accompanies this case in 
34 L.R.A.(N.S.) 604. 


Civil service laws — constitutionality — 
discrimination — delegation of _ legislative 
power. Making appointment to public 
office depend upon fitness, to be ascer- 
tained by competitive examination as far 
as possible, is held in the Wisconsin 
case of State ex rel. Buell v. Frear, 131 
N. W. 832, not to create an unconstitu- 
tional discrimination between different 
classes of citizens, in regard to the right 
to enter upon and continue in the public 
service, since the right to hold public 
office is not a natural right of the citi- 
zens or one guaranteed to him by the 
Constitution. 

This case is also authority for the 
proposition that a statute permitting a 
commission to carry into effect the civil 
service law, to make rules to regulate 
the exercise of the powers conferred 
upon them, and to classify the offices, 
and provide for exemptions and suspend 
them in certain cases, does not constitute 
an unlawful delegation of legislative 
power, where the legislature itself has 
provided a complete classification of of- 
fices, and imposed the duty on the com- 


mission of arranging the offices pursu- 
ant to the classification. 

The foregoing decision is accompanied 
in 34 L.R.A.(N.S.) 480, by a note on 
the constitutionality of civil service laws. 


Constitutional law — due process of law 
— sale of property of absent heir. A 
statute permitting the appointment of 
an agent for an absent heir, who shall 
have power to sell the estate without 
notice to the heir, if it remains in his 
hands a certain time unclaimed, and pay 
the proceeds into the county treasury, 
subject to the claim of such heir, is held 
in Bickford v. Stewart, 55 Wash. 278, 
104 Pac. 263, 106 Pac. 1115, 34 L.R.A. 
(N.S.) 623, not to deprive the heir of 
his property without due process of law, 
since the sale is merely part of the pro- 
ceeding by which the heir acquires his 
property under the inheritance laws. 

This case is apparently the only one 
which has passed upon the constitution- 
ality of a statute providing for the dis- 
position of the share of an absent heir. 


Draft — implied authority to draw — 
recognition by payment. The payment by 
a person of three several drafts drawn 
by his agent without authority, in favor 
of a particular person, is held in Vali- 
quette v. Clark Bros. Coal Min. Co. 83 
Vt. 538, 77 Atl. 869, annotated in 34 
L.R.A.(N.S.) 440, to give the agent im- 
plied authority to draw others, so that 
the drawee cannot repudiate liability on 
a draft so drawn without previously 
notifying the payee of a revocation of 
authority. 


Evidence — burden of proof — plea of 
duress. Where, in the trial of an in- 
dictment for robbery, it is proved beyond 
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a reasonable doubt that the defendant 
was present at the time and place of the 
crime, and participated in the acts which 
constitute the robbery, and the defendant 
for his defense interposes a plea of 
duress, it is held in the Ohio case of 
State v. Sappienza, 84 Ohio St. 63, 95 
N. E. 381, 34 L.R.A.(N.S.) 1118, that 
the burden is not on the state to dis- 
prove such plea, but is on the defendant 
to maintain his plea by a preponderance 
of the evidence. 

This decision, to the effect that the 
burden of proof as to the defense of 
duress in a criminal case is on the de- 
fendant, accords with the general rule 
that whenever matter of defense is whol- 
ly disconnected from the body of the 
offense charged, and constitutes distinct 
affirmative matter, the burden of proof 
rests upon the accused. This rule would 
seem to apply with particular force to 
the defense of duress, but an extended 
search reveals no other case in which 
the question has been raised. 


Guardian — ratification of ward’s real- 
estate transaction. The guardian of an 
insane person is held in the Michigan 
case of King v. Sipley, 131 N. W. 572, 
34 L.R.A.(N.S.) 1058, not entitled to 
maintain an action for damages against 
one who has secured a conveyance of 
real estate from the ward for an inade- 
quate consideration, where, under the 
statute, he has no power to convey the 
ward’s property except under authority 
of the probate court, since recovery of 
damages would amount to an indirect 
ratification of the transaction, which is 
beyond the power of the guardian. 

This is apparently the first case in 
which a suit for damages was brought, 
under similar conditions, by the guar- 
dian of a mental incompetent. 


Highway — use as playground. A city 
is held in Townley v. Huntington, 68 
W. Va. 574, 70 S. E. 368, to owe sub- 
stantially the same duties to children 
properly on the streets, although en- 
gaged in play, as it does to travelers on 
business, and to be liable for an injury 
to a child three years old who, while 
walking with its nurse, left the sidewalk 
in its playfulness, and fell into a trench 
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which had been dug within the bounds 
of the street for the purpose of laying 
water pipes, and had remained uncov- 
ered for several months. 

This case is accompanied in 34 L.R.A. 
(N.S.) 118, by the recent decisions upon 
the duty toward children as to obstruc- 
tions or defects in street, the earlier cases 
having been gathered in notes in 22 
L.R.A. 561, and 6 L.R.A.(N.S.) 905. 


Injunction — in aid of habeas corpus — 
criminal proceeding. That an injunction 
will not lie to prevent the further prose- 
cution of persons who have been re- 
leased from custody under a writ of 
habeas corpus, because of the inapplica- 
bility of the statute under which the 
prosecution was instituted, is held in the 
Texas case of Denton v. McDonald, 


135 S. W. 1148, which is accompanied 
in 34 L.R.A.(N.S.) 453, by a note col- 
lating the recent decisions on restrain- 
ing criminal or quasi criminal proceed- 
ing by injunction, the earlier decisions 
on the question having been gathered in 
a note in 25 L.R.A.(N.S.) 193. 


Insane — right of access to attorney. 
Section 8481, Kan. Gen. Stat. 1909, 
which provides that every patient ad- 
mitted to a public hospital for the in- 
sane shall have all reasonable opportu- 
nity for communicating with his or her 
friends, is held in Baxter v. Brown, 83 
Kan. 302, 111 Pac. 430, 34 L.R.A.(N.S.) 
1026, not to confer upon an attorney 
the right to invade the hospital in a mere- 
ly professional capacity, for the pur- 
pose of seeing and talking with patients 
who have sent him word that they are 
of sound mind, and desire him to secure 
their discharge. This case seems to be 
one of first impression. 


Insurance — absence of watchman — 
breach of warranty — lack of knowledge. 
The insurer of a vessel is held in Wheal- 
ton Packing Co. v. A£tna Ins. Co. 107 
C. C. A. 113, 185 Fed. 108, annotated 
in 34 L.R.A.(N.S.) 563, to be relieved 
from liability for its loss by fire, if the 
fire occurs during the absence of a 
watchman, whom the insured has war- 
ranted to have at all times on board, al- 
though he left without the owner’s 
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knowledge, merely to get a change of 
clothing. 


Insurance —- injury on highway railroad 
platform. A platform at a railway depot, 
used by the public for the purpose of 
going to and from trains, and which is 
used by the public without objection for 
the purpose of traveling from one street 
to another street, and to other parts of 
the depot grounds, is held in the Minne- 
sota case of Rudd v. Great Eastern Cas- 
ualty & Indemnity Co. 131 N. W. 633, 
34 L.R.A.(N.S.) 1205, to be a “public 
highway,” within the meaning of an 
accident insurance policy which con- 
tained the provision: “While walking on 
a public highway, by being injured by 
actual contact with a bicycle or any mov- 
ing conveyance or vehicle propelled by 
steam, electricity, cable, horse power, 
gasolene, or compressed air.” 

This case seems to be one of first im- 
pression upon the scope of a provision 
in an accident policy indemnifying an 
insured for injuries received upon a 
“public highway.” 


Intoxicating liquor — transportation by 
agent — power to forbid. The question 
whether the legislature has the power 
10 prohibit one from doing for another 
what that other may lawfully do for 
himself, seems to have been considered 
for the first time in the Iowa case of 
State v. Wignall, 128 N. W. 935, 34 
L.R.A.(N.S.) 507, holding that the leg- 
islature is not prevented from forbid- 
ding an agent to transport from the 
depot of the carrier to the residence of 
his principal intoxicating liquor which 
had been ordered from another state, by 
the fact that it could not have prevented 
the principal himself from removing the 
liquor from the depot to his home. 


Limitation of action — mortgage — 
mortgagee in possession. A mortgage in 
the hands of a mortgagee in possession 
is held in Pettit v. Louis, 88 Neb. 496, 
129 N. W. 1005, never to become barred 
by lapse of time, in the sense that the 
mortgagor can, in a court of equity, 
quiet his title against the mortgage, with- 
out first doing equity by paying it. 

This decision is consonant with rea- 
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son, and, as appears by the note append- 
ed thereto in 34 L.R.A.(N.S.) 356, is 
supported by all the decisions which have 
directly involved the question, as well as 
those holding generally that a mortgagee 
in possession cannot be dispossessed un- 
til the mortgage debt is satisfied. 


Municipal _corporation — compulsory 
pensioning of firemen. The Nebraska case 
of State ex rel. Haberlan v. Love, 131 
N. W. 196, 34 L.R.A.(N.S.) 607, holds 
that it is competent for the legislature 
to require cities of the metropolitan 
class and cities of the first class to pen- 
sion superannuated firemen, and to pay 
those pensions from the funds of the 
fire department. 

The cases dealing with the power of 
the legislature to require municipalities 
to use their own money to pension em- 
ployees are gathered in the note which 
accompanies this decision in 34 L.R.A. 


(N.S.) 607. 


Municipal corporations -— maintenance of 
jail — injury to adjacent property — lia- 
bility. A municipal corporation is held 
in Bowling Green v. Rogers, 142 Ky. 
558, 134 S. W. 921, annotated in 34 
L.R.A.(N.S.) 461, not liable for main- 
taining its city prison so that its win- 
dows overlook adjoining property, de- 
stroying its privacy, and permitting in- 
mates to make loud noises and utter in- 
decent language within hearing of per- 
sons thereon, and go about scantily clad 
within range of their vision, and foul 
odors to issue from the windows, to their 
annoyance, although such things might 
constitute a private nuisance and depre- 
ciate the value of the adjoining property 
for residence purposes. 


Negligence — blasting — trespass. The 
casting by blasting operations necessary 
for the construction of a railroad, of 
débris upon the remaining land of one 
from whom the corporation has acquired 
a right of way, is held in Langhorne v. 
Turman, 141 Ky. 809, 133 S. W. 1008, 
to render it liable in damages for the 
trespass, regardless of the negligence or 
skill with which it did the work. 

The case law dealing with injuries to 
land or buildings from substances thrown 
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in blasting, on private property, is ap- 
pended to the report of the above de- 
cision in 34 L.R.A.(N.S.) 211. 


Note — demand by telephone — sufhi- 
ciency. A demand by telephone of the 
maker for payment of a note which is 
payable at the maker’s residence is held 
in Gilpin v. Savage, 201 N. Y. 167, 94 
N. E. 656, annotated in 34 L.R.A.(N.S.) 
417, not a sufficient presentment to 
charge the indorser thereon, although the 
one making the demand has the instru- 
ment in his possession at the time the 
demand is made. 

This is apparently a case of first im- 
pression. 


Parent and child — action for wages — 
set-off for child’s wrongful act. The right 
of an employer to set off damages in- 
flicted by a minor, in an action by the 
parent to recover for the minor’s serv- 
ices, seems to have been raised for the 
first time in the South Dakota case of 
Fanton v. Byrum, 128 N. W. 325, 34 
L.R.A.(N.S.) 501, which holds that loss 
caused by a minor to his employer by a 
wilful act in setting fire on the property 
of a third person is no defense in an 
action by the parent to recover compen- 
sation for the minor’s services. 

This decision correctly outlines the un- 
derlying principles, and undoubtedly 
draws the proper distinction between 
negligent acts relative to the employment 
and wilful torts committed at the direc- 
tion or with the knowledge of the parent. 
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Officer — misuse of secrets — securing 
competitive contract — liability. The ques- 
tion as to the right of action of one who 
makes a sealed bid upon a proposal for 
a public improvement, against another, 
who, by reason of official, business, or 
other confidential relations, learns the 
amount of the bid, and takes advantage 
of the information to underbid him, has 
apparently never been passed upon in 
any other case than Hardison v. Reel, 
154 N. C. 273, 70 S. E. 463, 34 L.R.A. 
(N.S.) 1098, which holds that one bid- 
ding for a public contract has no right 
of action against a notary public who, in 
violation of an injunction to secrecy, un- 
derbids him by the use of information 
gained in furnishing assistance, for a 
fee, in the preparation and verification 
of the necessary bond, and thereby se- 
cures the contract himself, at least. 
where an express promise to refrain 
from bidding would be illegal, as a con- 
spiracy to suppress competition for pub- 
lic work. 


Tax — municipal property — exemption 
— trust. Land held by a municipal cor- 
poration in trust to devote the income to 
the maintenance of its parks is held in 
the recent Massachusetts case of Burr v. 
Boston, 208 Mass. 537, 95 N. E. 208, 
to be exempt from taxation. 

The decisions treating of property held 
by a municipal corporation in trust as a 
subject of taxation are considered in the 
note accompanying this decision in 34 
L.R.A.(N.S.) 143. 


Recent English and Canadian Decisions 


Bigamy — admission of accused as prov- 
ing former marriage. That the admission 
of a person accused of bigamy that he 
had been married before, made after his 
arrest and with knowledge of the nature 
of the charge against him, where accom- 
panied by testimony of witnesses of the 
ceremony, which was performed in a 
foreign country, although such witnesses 
are not qualified to prove what the mar- 
riage law of such country was, and that 
it was duly complied with, is sufficient 
evidence of a former legal marriage to 
support a conviction for bigamy,—is held 


in Rex v. Naoum, 24 Ont. L. Rep. 306, 
where the authorities upon the question 
are reviewed. 


Evidence — admissibility of testimony of 
person hearing words of one party to tele- 
phonic conversation. The Ontario court 
of appeal has recently held, following a 
number of American cases to the same 
effect, that a person hearing the words 
of one party to a conversation over the 
telephone may testify thereto, although 
such person may not be able to swear to 
the identity of the person at the other 
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end of the line, or that he heard what 
was said; and that the fragmentary na- 
ture of the testimony, and the possibili- 
ty of a dishonest party talking into a 
telephone in the hearing of his witnesses 
without having any connection with the 
person to whom he was purporting to 
be talking, and giving answers to ques- 
tions that were never asked, are con- 
siderations affecting only the weight, and 
not the admissibility, of the evidence. 
Warren, Gzowski & Co. v. Forst & Co. 
24 Ont. L. Rep. 282. 


Principal and surety — contribution be- 
tween cosureties. A surety who has paid 
more than his proportion of what was 
actually due at the time of the pay- 
ment, though not more than his proper 
proportion of the whole of the moneys 
covered by the contract of suretyship, 
cannot enforce contribution from his co- 
sureties,—especially where, a_ liability 
of each surety being limited to a certain 
amount, it is possible that if the co- 
sureties should be required to contribute 
toward such a payment they might ulti- 
mately be required to pay a larger sum 
than the amount of the limit, because 
the payment to the cosurety would be 
no answer to the claim of the creditor. 
Stirling v. Burdett [1911] 2 Ch. 418. 


Trespass — justification — actual neces- 
sity. May a defendant relying on neces- 
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sity as a justification of a trespass, jus- 
tify by anything short of actual neces- 
sity? This question is answered in the 
negative in Cope v. Sharpe [1911] 2 K. 
B. 837. There a fire having broken out 
on land over which defendant’s employer 
had shooting rights, which fire servants 
of the owner of the land were attempt- 
ing to extinguish, defendant, who was the 
game keeper, set a back-fire, alleging it 
to be a necessary measure, although it 
was not in fact necessary. It was held 
not sufficient to justify the trespass that 
a reasonable man should think back fir- 
ing necessary, if in fact it was not neces- 
sary. 


Vendor and purchaser — license to cut 
timber as property to which vendor’s lien may 
attach. Is a right under a license to cut 
timber property against which its vendor 
may enforce a lien for unpaid pur- 
chase money? This question is answered 
in the affirmative in Laidlow v. Vaughan- 
Rhys, 44 Can. S. C. 458, upon the 
ground that the sale of such a right is 
a sale of real property, a distinction be- 
ing observable between such a license 
and a case where the bargain relates to 
the price of timber when cut. It was 
further strongly intimated that even if 
the sale should be regarded as one of 
personal property, the result would be 
the same, since in such case specific per- 
formance could be decreed. 
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Quaint and Curious 


Odd gleanings from the byways of the law. 





An Epigrammatic Jurist. In London the 
other day Judge Willis of the London 
county court passed away, and many of 
his acts and sayings are being recalled by 
the English press. Here are a few of 
his wise remarks: 

“One of the happiest times of a wom- 
an’s life is while she is looking after chil- 
dren who are down with the measles.” 

“Give up the Latin, sir,” he sternly 
corrected a witness who referred to his 
mater, “and call her mother. There is 
no sweeter word in the language, nor 
one so consecrated by time.” 

“Happy is the nation,” he once ex- 
claimed, “whose people marry young.” 

Though he did not borrow money him- 
self, the judge once said: “Don’t be 
afraid of your debts; write them down, 
carry them with you, look at them occa- 
sionally, and smile on them.” 


He Wants Grapes. “Champ Clark is 
rather leery about giving an opinion now- 
adays,” said one of his friends in the 
House press gallery, according to the 
Washington correspondence of the New 
York World. “He is running for Presi- 
dent. He is much given to saying that 
he will not discuss a subject that every- 
body else is discussing. 

“Mr. Clark reminds me of a young 
lawyer out West. The legal light would 
not commit himself on any subject. Two 
of his friends, Tom and John, undertook 
to make him take a stand. They went to 
his office and incidentally commenced to 
debate whether or not a buffalo ate 


grapes. 

“ “Of course he eats grapes,’ said Tom. 
‘I saw one climb 20 feet into a tree to 
get a bunch of grapes.’ 

‘What! 

“e *Yes.’ 


A buffalo climb a tree?’ 


“*What do you think of that proposi- 
tion—a buffalo climbing a tree to get 
grapes—judge?’ said John to the lawyer, 
who had remained silent up to that time. 

“*Why, I don’t know, but there’s no 
telling what a buffalo will do when he 
wants grapes,’ was the reply.” 


No Endtolt. Judge E. H. Gary, the 
president of the new Iron and Steel insti- 
tute, was asked by a reporter if, at the 
recent convention in New York, co-oper- 
ation has been discussed. 

“No,” Judge Gary answered with a 
smile, “co-operation and such like sub 
jects were not touched on. There wasn’t 
time. 

“For co-operation, you know, is, like 
metaphysics, a very large subject. You 
have heard what the scientist said of met- 
aphysics? He said: 

“*Metaphysics is like a man splitting 
a log. When it is done, he has two more 
to split.’” 


Persona Non Grata. One of the Law- 
yers Co-Operative Publishing Company’s 
salesmen was in the office of Judge Coch- 
ran of Meridian, Mississippi, the first 
week in January of this year, when sev- 
eral bill collectors appeared. The judge 
promptly drew checks for the bills. The 
salesman entered a protest against the 
untimely appearance of these bill collect- 
ors while he was expostulating on the 
merits of the British Ruling Cases. 

“That reminds me of an amusing in- 
cident that actually occurred when Chan- 
cellor Houston was holding court many 
years ago,” said Judge Cochran. “Among 
the famous practitioners was the late 
Judge Fewell. It was the first week in 
January and a constant stream of bill 
collectors percolated through the court 
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rooms, presenting their bills to Judge 
Fewell and other members of the bar. 
Finally Judge Fewell addressed the 
court: ‘Your Honor,’ said he, ‘I desire 
to draw the attention of the court to 
this intolerable insult to the dignity of 
this honorable court. I seriously object 
to the offensive conduct of these bill col- 
lectors in invading the sacred precincts of 
this temple of justice and embarrassing 
counsel in the discharge of their duties, 
and I desire to enter a motion that they 
be excluded during the sessions of the 
court. ‘It is so ordered,’ responded 
Chancellor Houston. ‘Judge Fewell’s 
motion is sustained, and bill collectors 
are hereafter forbidden to ply their vo- 
cation within the court room during the 
session of the court, and violations of 
this order will be in contempt and treat- 
ed accordingly.” 


Chief Justice Aids a Boy. As Chief Jus- 
tice White, of the Supreme Court, was 
on his way to his office in the Capitol 
recently, he came upon Harry Davidson, 
a court page, lugging a large package of 
books and court documents, tied together 
with a cord. The bundle was more than 
the lad could carry handily. 

“The kitten carrying the cat,” said 
Chief Justice White. “Let me help you.” 
Then he hurried forward and caught hold 
of one end of the load, and he and boy 
went through the corridor laughing and 
talking. 

“Too much for a small boy,” he said. 
“You must have help.” 

John Marshall, the first chief justice, 
helped a frail woman carry her market- 
basket home one day. 


Law Got Him Anyway. A Kansas mer- 
chant who had just paid a fine because 
his vegetable-display box was not 6 
inches higher than the sidewalk ven- 
tured the assertion that a man can’t go 
from morning till night without break- 
ing some Kansas law, no matter how 
careful he is. A hotel man thought he 
could, and a wager was made and the 
next day was set for the test. 

“T'll win that bet all right,” said the 
hotel man, “I'll stay in bed all day to- 
morrow.” 


Quaint and Curious 


And he did, until just before dark,usher, generally known and styled “the 
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when an inspector came along and ar- 
rested him for not having a 9-foot sheet 
on his bed.—St. Paul Dispatch. 


One Cent Verdict for Golfer’s “*Anguish.”” 
One cent for the loss of a specially tail- 
ored golf stick. 

That is what a jury awarded Henry 
W. Jessup, in his suit against the United 
States Express company for $100 for 
failure to deliver the stick. 

Jessup, in his petition, says that dur- 
ing the eleven-days’ vacation he had he 
was without his usual long-handled club, 
that he had to use a short one, which 
“impaired his efficiency,” and that he 
was “repeatedly beaten by inferior play- 
ers,” thereby suffering “great anguish of 
mind.” 


His Different Handwritings. Most re- 
markable among execrable writers was 
John Bell, the barrister of whom Lord 
Eldon said to the Prince Regent that he 
was the ablest equity lawyer of his time, 
though he could “neither read, write. 
walk, nor talk.” 

Bell was a cripple and his Westmore- 
land accent combined with his stammer 
to make his speech unintelligible. The 
character of his writings appears from 
his own statement that he had three 
styles, one of which he could read but 
his clerk could not, while the second was 
intelligible to his clerk but not to him- 
self, and the third baffled both of them. 
—London Chronicle. 


A Canny Scottish Trust. The middle 
ages permitted the establishment of many 
trusts, monopolies, and combines, several 
of which still exist to bless the happy 
“insiders” with rich usufructs. One fine 
trust, based on prescriptions which Brit- 
ish conservatism might have been ex- 
pected not merely to respect, but honor. 
has yielded to the coldly critical exami- 
nation of the “law lords” of the House 
of Peers, eminent ennobled legists who 
have no romance in their souls. 

The story of privilege running into 
sinecure, and sinecure being modernized 
into a “trust,” carried the investigators 
back into the last decade of the four- 
teenth century, when the office of the 
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white rod,” was created by the King of 
Scotland for Scotland. It is a heritable 
office, and more than 300 years ago 
passed into the possession of the Cock- 
burn family. In process of time, 
through circumstances not essential to 
relate, the office was placed in trust, to 
be administered for the benefit of all who 
might be concerned as parties in interest. 
This was simply the application of mod- 
ern business methods to a very old prac- 
tice which had not changed. The usher 
of the white rod is by patent entitled to 
collect a handsome fee for the registra- 
tion of honors granted in Scotland. A 
Scotchman ennobled, or even made a 
baronet or knight, must pay a tribute ac- 
cording to the rank conferred to the ush- 
er of the white rod. Nobody disputes 
that, and the office is left at liberty to 
collect fees on purely Scotch honors con- 
ferred on Scotsmen or others by the re- 
cent decision. But the broad, compre- 
hensive scheme which the usher of the 
white rod quietly established on the union 
of England and Scotland early in the sev- 
enteenth century, when Queen Anne was 
on the throne, is declared to be without 
warrant in law or patent. It was a 


scheme so beautiful in its simplicity and 
so profitable in operation, that one won- 
ders the “law lords” had the heart to in- 


terfere with it. In the patent granted 
by James I, when he came to the Eng- 
lish throne, and in subsequent authoriza- 
tion conferred by his son, the usher of 
the white rod, his successors and assigns, 
were authorized to collect fees from 
Scotsmen “honored” in whatever part of 
the three kingdoms said Scotsmen might 
be. Probably this was simply a precau- 
tion to prevent canny Scots from de- 
frauding the usher of his just fees; but 
the usher’s office put an interpretation 
on it that has gone unchallenged until 
now. This interpretation was that all 
Scotsmen must pay the usher of the 
white rod for all honors conferred on 
them, wherever these honors were or 
what these honors were. Thus very 
pleasantly to the usher the scope of his 
collecting was extended from Scottish 
honors to United Kingdom and even 
Irish honors to Scots. 

A very nice, compact and easily hand- 
led business was developed. The cre- 
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ation of a dukedom brought to the ush- 
er of the white rod nearly $110 in fees, 
a marquisate paid $92, an earldom $75, 
and so on down to knighthood, which 
contributed $17. Only after more than 
200 years had sanctified the “interpre- 
tation” did a couple of worms, one a 
baronet and the other a knight, turn. 
Worms have a way of developing an un- 
expected cantankerous disposition in 
turning. These particular worms, to 
continue the simile, refused to pay the 
white rod’s fees. They made up a case 
to determine the legality of the demand, 
holding that, though they were Scots- 
men, the “honors” conferred on them 
were not Scotch, but imperial, and there- 
fore exempted from the white rod’s ju- 
risdiction. They have won, and the de- 
cision being that the white rod’s powers 
of collection are strictly limited to purely 
Scottish honors, the usufruct of the of- 
fice, its dignity and prestige, are corre- 
spondingly clipped. 

The “trust” which has administered 
the office of the white rod more than 
forty years was not a joint stock organi- 
zation. Those composing it knew too 
much to make it that. It will not oper- 
ate outside of the Scotch nobility here- 
after, and in its decline is a pathetic re- 
minder of that wreckage of fair hopes 
the spirit of innovation brings about. 
We shall not be surprised if the trust. 
mustering its faculties after the first 
shock of defeat is over, asks for com- 
pensation for the lost emoluments to 
which it never was entitled. Sinecures 
are treated with marked deference in 
Great Britain. When within the memory 
of men now living the office of royal fal- 
coner, held by a ducal house on a heredi- 
tary tenure, was abolished by Parlia- 
ment, the incumbent’s rights were extin- 
guished by the payment of a large sum 
in cash, though it is very doubtful, had 
Queen Victoria been disposed to “fly the 
hawk,” if the royal falconer could have 
produced a falcon in answer to her maj- 
esty’s behest.—Boston Evening Tran- 
script. 


Poetical Decision. Oliver Wendell 
Holmes’s eulogy of rare violins was quot- 
ed by City Court Justice Smith, says the 
New York Sun, in his decision affecting 





Quaint and Curious 


a Stradivarius violin owned by Ernst 
Huszar, leader of the orchestra at the 
Café Boulevard, which the violinist 
pleaded was exempt from seizure by a 
receiver appointed in supplementary pro- 
ceedings, because it is necessary to him 
in earning his livelihood, and because in 
its present condition it is worth less than 
$100. 

In his decision Justice Smith concludes 
that Huszar is not entitled to have the 
violin exempted unless its value is really 
worth less than $250, and appoints a ref- 
eree to take testimony as to the value. 
Says the court: My view would be the 
same even if the debtor possessed the 
rare ability of Arcangelo Corelli, Nicolo 
Paganini, Camillo Sivori, Louis Spohr, 
Joseph Joachim, and Ole Bull. The 
question which now remains to be deter- 
mined is what is the value of this Stradi- 
varius, which the poet Oliver Wendell 
Holmes eulogizes as follows: 

Violins too. The sweet old Amati; 
the divine Stradivari; played on by aged 
maestros until the bow hand lost its pow- 
er and the flying fingers stiffened. Be- 
queathed to the passionate young enthu- 
siast, who made it whisper his hidden 
love and cry his inarticulate longings and 
scream his untold agonies and wail his 
monotonous despair. Passed from his 
dying hand to the cold virtuoso, who 
let it slumber in its case for a generation 
until, when his hoard was broken up, it 
came forth once more and rode the 
stormy symphonies of royal orchestra be- 
neath the rushing bow of their stormy 
lord and leader. Into lonely prisons with 
improvident artists; into convents from 
which arose, day and night, the holy 
hymns with which its tones were blend- 


547 


ed; and back again to orgies, in which it 
learned to howl and laugh as if a region 
of devils were sent up in it; then again 
to the gentle dilettante, who calmed it 
down with easy melodies until it an- 
swered him softly, as in the days of the 
old maestros; and so given into our 
hands, its pores all full of music, stained 
like the meerschaum through and 
through with the concentrated hue and 
sweetness of all harmonies which have 
kindled and faded on its strings. 


A Noble Will. A merchant in an East- 
ern city flourished in his business and 
made a snug fortune out of it. He died 
six or seven years ago, leaving a will by 
which he gave to his clerks his entire 
business, share and share alike. He had 
converted it into a stock concern and 
willed each clerk his share of the stock. 
The firm name included his own, and 
the condition of the will was that the 
clerks should continue the business as 
he had carried it on. They did, and flour- 
ished, and to-day it is a prosperous en- 
terprise. 

But this matter of disposing of his 
business was as noble as it was novel. 
These faithful employees had helped him 
to do a profitable business and make 
money, and it was quite natural, as it 
was just, to recognize that fact in his 
will. It was a fine disposition of that 
man’s money; finer than Carnegie or 
Rockefeller or Pearson or any other rich 
man ever thought out. The lives of 
those clerks, their homes, their trade are 
standing testimony to the justice and 
good sense of the testator. It is a 
mighty good example to go by.—Colum- 
bus Journal. 
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New Books 
and Recent Articles 


Treadwell’s “Annotated Constitution of Cali- 
fornia.” New edition. 1 vol. Buckram, $5. 

“New Colorado Code and Statutes.” Annotated 
by R. S. Morrison and Emilio D. De Soto. 
5 vols. $5 per vol. 

Judson on “Interstate Commerce.” 2d ed. Buck- 
ram, $6.50. 

“The Corporation Manual.” 17th ed. Edited 
by John S. Parker. 1 vol. Buckram, $7. 

“Dominion Law Reports.” A new annotated 
series of reports comprising every case report- 
ed in the courts of every Province, and also 
all the cases decided in the Supreme Court 
of Canada, Exchequer Court, and the Rail- 
way Commission, together with Canadian 
cases appealed to the Privy Council. $5 per 
vol., issued in parts. 

Pomeroy’s “Code Remedies.” 4th ed. 
vised and enlarged by Thomas A. Bogle. 
Handy reference edition; flexible leather; 
gilt edges. 

McKelvey on “Evidence.” 
tion. Flexible leather, $4. 

“The Law of Pure Food and Drags, State and 
National.” By W. W. Thornton. 1 vol. Buck- 
ram, $7.50. 

Martin's “Mining Law and Land Office Pro- 
cedure.” Special pocket flexible edition, pub- 
lished from original plates of regular edition. 


India paper edi- 


Sluder’s “Municipal Corporation Laws of Texas, 
Annotated.” $6. 


“Personal Injuries in Georgia.” 


By John L. 
Hopkins. 2d ed. 2 vols. Buckram, $12. 

“Annotated Constitution and Enabling Act of 
New Mexico.” By A. G. Whittier. $3.50. 

“1911 Supplement to Birdseye, Cumming, & Gil- 
bert’s Annotated Consolidated Laws of New York.” 
Being vol. 8. y 

“The Constitutions of Ohio, Amendments, and 
Proposed Amendments.” By Isaac F. Patterson. 
Cloth, $3. 

Page and Adams “Annotated Ohio 
Code.” 7 vols. Buckram, $35. 


“Ohio Nisi Prius Reports N. S.” 
$2.50. 


General 
Vol. 11. 


“The Reform of Legal Procedure.” By Moor- 
field Storey. Cloth, $1.35, net. 


“The President's Cabinet.” Studies in the Ori- 
gin, Formation, and Structure of an Ameri- 


can Institution. By B. Learnec 


Cloth, $2.50, net. 


“The Records of the Federal Convention of 
1787.” Edited by Max Farrand. 3. vols. 
Buckram, $15, net. 


“International Arbitration and Procedure.” By 
Robert C. Morris. Cloth, $1.35, net. 


“The Referendum in America.” Together 
with some chapters on the Initiative and the 
Recall. By Ellis P. Oberholtzer. New edi- 
tion. $2.25, net. 


Supplement to McElroy on “Taxable Transfers.” 
(New York). $.50. 


“The Law of the Employment of Labor.” 

By Lindley D. Clark, LL.M. (The Mac- 
millan Company, New York.) $1.60. 

While this volume is intended primarily to 
interest the student of the conditions of la- 
bor, it is believed that its value as a lega! 
handbook is limited chiefly by its brevity, and 
that it will nevertheless be found worthy of 
consideration in such an aspect. The lega! 
principles involved in protective and regula- 
tive legislation applicable to workmen and 
their employers, in so far as they have been 
made the subject of judicial determination by 
the higher courts, are presented; as well as 
a summary and general view of the trend of 
legislation. 

The contract of employment, wages, hours 
of labor, regulation of the physical conditions 
of employment, employment of. women anc 
children, and restrictions on employees, ar: 
treated in separate chapters. The present doc- 
trine of employers’ liability is set forth, as 
well as the workmen’s compensation laws 
which in increasing numbers are being placed 
upon our statute books. 

The student of industrial conditions will 
find this volume a valuable compendium, and 
it may be profitably read by the lawyer, who, 
of all men, should keep abreast of the epoch- 
making decisions affecting the rights of labor 

“The Law of Contracts.” 

By Clarence D. Ashley, Dean of the New 
York University School of Law. (Little 
Brown & Co., Boston) 8 vol. Buckram. $3.00 
net. 

Dean Ashley’s contribution to legal litera- 
ture will undoubtedly be eagerly welcomed by 
all who have to deal with this subject in law 
schools, and by many lawyers who desire to 
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have the latest treatment of this important 
subject. 

The author says: “It has not been my aim 
to prepare a text solely for the use of students, 
but rather would I aid the efforts being made 
to place the law on a more philosophic and 
satisfactory basis.” 

Professor Ashley’s experience of twenty 
years in teaching this subject eminently quali- 
ties him for such a task. He has formulated 
in his book some of the results of this long 
experience, and presented many suggestive 
ideas, the growth of years of class-room work. 
He has made a valuable contribution to that 
branch of the law of which he has been so 
long an able preceptor. 

“The Shadow Men.” 

By Donald Richberg of the Chicago Bar. 
(Forbes & Co., Chicago.) $1.25 net. 

Donald Richberg, whose novel, “The Shadow 
Men,” is making a sensation in legal circles, 
and attracting the attention of laymen also, 
is a graduate of the Harvard Law School, a 
prominent Chicago attorney, and popular 
clubman. While this is his first book, he is 
known as a contributor to American and for- 
eign journals on legal topics. An article in 
“The Atlantic Monthly,” in 1909, on “The 
Lawyer’s Function,” first brought the author 
into prominence as a writer on the ethical 
phases of his profession. His views on the 
question of the “Imprisonment of Criminal 
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Corporations” may be found in this issue of 
CasE AND COMMENT. 

“In his new book the incidents of the ro- 
mance have the commercial world for a back- 
ground, and this affords the author oppor- 
tunity to have his characters express them- 
selves—on the legal, business and _ political 
standards of the day, which they do with great 
vigor and fearlessness. Interesting as a love 
story, the book deserves serious consideration 
from all readers for its valuable criticisms on 
affairs of national importance, which are pre- 
sented with the skill of an intelligent ob- 
server of economic conditions, and in a spirit 
that absolves the author from any charge of 
“muck-raking.” 

Here is written the story of a scapegoat’s 
struggle to evade apparent destiny, inspired 
by his love for a woman and aided by a loyal 
friend. 

He tells how, in the shadows behind great 
corporations, the “Men-Higher-Up” work, 
safe from the grim penalties of the law; and, 
in his intense narrative of things as they 
are, the underling explains how he is picked 
and annointed for sacrifice to public wrath, 
to insure that the shadow men go free. 

This is a “man’s book,”—but no dull tale 
of sordid affairs; for on the background of 
business the author has drawn live men and 
women, and illuminated his canvas with an 
ironic wit that grips the interest as firmly as 
do the dramatic incidents of the narrative. 


Recent Articles of Interest to Lawyers 


Admiralty. 

“Admiralty Will Not Try Equitable Titles 
to Vessels.”—21 Yale Law Journal, 157. 
Adverse Possession. ; 

“Acquisitive Prescription — Its Existing 
World-Wide Uniformity.”—21 Yale Law Jour- 
nal, 147. 

Aliens. 

“The Economic Aspects of Immigration.” 
—26 Political Science Quarterly, 615 
Animals. 

“The Protection of Animals Act, 1911.”— 
75 Justice of the Peace, 577. 

Anti-Trust Act. 

“The A B C of the Sherman Act.”—Every- 
body’s Magazine, January, 1912, p. 39. 
Appeal. 

“The Costs of Misconceived Appeals.”—75 
Justice of the Peace, 579. 

Arbitration. 

“The Bias of an Arbitrator.”"—132 Law 
Times, 127. 

Attorneys. 

“Some Law Clerks That I Have Known.”— 
23 Green Bag, 518. 

Aviation. 

“The Liability of the Aviator.”—15 Law 
Notes, 169. 

Bankruptcy. 
“The Newest Way to Pay Old Debts. 


(Payment after notice of bankruptcy.)”—30 
Law Notes (English), 368. 
Banks. 

“Under What Circumstances the Trust De- 
partment of a Trust Company may be Con- 
sidered as Engaging in the Practice of Law.” 
—74 Central Law Journal, 6. 

Biography. 

“Woodrow Wilson — A Biography.”—The 
World’s Work, January 1912, p. 297. 

Brokers. 

“The Real-Estate Broker and His Commis- 
sions.”—6 Illinois Law Review, 238, 313. 
Carriers. 

“Freight Carriers — Limiting Liability.”— 
43 National Corporation Reporter, 605. 

“Recent Federal Court Decisions Affecting 
State Laws Regulating Freight and Passen- 
ger Rates.”—21 Yale Law Journal, 117. 

“Interstate Commerce Commission — Re- 
stricting Allowances to Shipper.”—44 Chicago 
Legal News, 151. 

Carrying Weapons. 

“Construction of the Weapons Law.”—27 
Bench and Bar, 97. 

Commerce. 

“The Use and the Abuse of the Commerce 
Clause.”—10 Michigan Law Review, 93. 

“The Right of the State to Regulate In- 
trastate Rates of Public Corporations.”—11 
Banker and Investor Magazine, 483. 
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“The Limitation of State Control Over the 
ee of Rates.”—21 Yale Law Journal, 


“State Taxation of Interstate Commerce.” 

—26 Political Science Quarterly, 643. 
on w. 

“The Common Law.”—18 Case and Com- 
ment, 421. 

“King John and Magna Charta.”—18 Case 
and Comment, 429. 

“The Value of Modern English Decisions 
to the American Lawyer.”—18 Case and Com- 
ment, 438. 

“The Continuity of Case Law.”—18 Case 
and Comment, 

“Democracy and the Common Law.’—18 
Case and Comment, 447. 

“The Relation of the Civil Law to the Com- 
mon Law.”—18 Case and Comment, 452. 

“Readaptation of the Common Law.”—18 
Case and Comment, 457. 

“Sir Frederick Pollock-on ‘The Genius of 
the Common Law.’ ”—23 Green Bag, 626. 
Conservation. 

“States Rights and Conservation.”—The Era, 
January 1912, p. 110. 

“Conservation of Womanhood and Child- 
=> imag Outlook, December 23, 1911, p. 
Constitutional Law. 

“Is Our Constitution Too Rigid?”—23 
Green Bag, 636 

“Courts of Law and Representative Assem- 
blies in the Sixteenth Century.”—12 Columbia 
Law Review, 1. 

“Authorizing a Federal Commission to Fix 
Rates of Interstate Carriers is Not a Delega- 
tion of Congressional Legislative Power in 
the Constitutional Sense.”—73 Central Law 
Journal, 425. 

“The Parliament Act and the British Con- 
stitution.”—12 Columbia Law Review, 32. 
Courts. 

“The Incapacity of the 
Green Bag, 535. 

“The Length of Judicial 
Yale Law Journal, 141. 

“The United States Supreme Court as the 
Final Interpreter of the Federal Constitution.” 
—6 Illinois Law Review, 289. 

“Judges as Lawmakers.”—23 Green Bag, 507. 

iwper. 

~ an and the Law.”—18 Case and Com- 
ment, 

Criminal Law. 

“The Modern Science of Criminology.”—23 
Green Bag, 530. 

“Some Characteristics of English Criminal 
Law and Practice.”—44 Chicago Legal News, 
164. 

“Summary Prosecutions under the Children 
Act, 1908.”—75 Justice of the Peace, 589. 
Divecee. 

“Shall Congress Establish Uniform Divorce 
Laws?”—11 The Brief, 299. 

“Federal Control of Divorce.”—15 Law 
Notes, 165. 

Dynamite Case. 

“The McNamara Case.”—The Outlook, De- 

cember 16, 1911, p. 894. 


Judiciary.” —23 
Opinions.”—21 


Case and Comment 


“Murder is Murder.”—The Outlook, Decem- 
od 16, 1911, p. 901. 


“Lucilius A. Emery, Retiring Chief Justice.” 
—23 Green Bag, 503. 

row. 

“Practical Conveyancing Questions. 
crows.)”—30 Law Notes (English), 369.- 
Evidence. 

“The Artificiality of Our Law of Evidence.” 
—21 Yale Law Journal, 105. 

“Proof of Handwriting.”"—6 Illinois Law 
Review, 334. 


(Es- 


Executors and Administrators. 

“Pledge by Executors.”—33 Australian Law 
Times, 41. 
Food. 

“Unsound Food.”—75 Justice of the Peace. 
602, 615. 
“ Warranties.”—75 Justice of the Peace, 


“The Pure Food Law v. The Trademark 
Law.”—73 Central Law Journal, 411. 
Foreign Relations. 

“Dollar Diplomacy.”—Everybody’s 
zine, January 1912, p. 77. « 
Fraudulent Conveyances. 

“Fraudulent Conveyance Law and Bank- 
ruptcy.”—17 Virginia Law Register, 657. 
Health. 

“The Notification of Pulmonary Tubercu 
losis." —75 Justice of the Peace, 565. 

Higher Law. 

“Is There a Higher Law?”—The Outlook. 
December 23, 1911, p. 941. 

Highways. 

“Liability of Commissioners, Supervisors. 
etc., for Injuries on Highway.”—73 Central 
Law Journal, 443. 

Hospitals. 

“The Neglect of Patients in Hospitals.”— 
132 Law Times, 128 
Husband and Wife. 

“Right of Wife to Sue Husband for Moneys 
Expended for Necessaries.”"—27 Bench and 
Bar, l 
Initiative, Referendum, and Recall. 

“Pure Democracy: The Revolutionary 
Movement against Representative Govern- 
ment.”—19 The Bar, 18. 

International Law. 

“Doctrines of Private International Law in 
England and America Contrasted with Those 
of Continental Europe.”—12 Columbia Law 
Review, 44. 

Japan. 

“Japan and the United States.’.—The Sun- 
set Magazine, January 1912, p. 59. 

Jeffreys. 

“Lord Chief Justice Jeffreys.”—23 Green 
Bag, 579. 

Joint Creditors and Debtors. 

“Releases and Covenants Not to Sue Joint, 
or Joint and Several, Debtors.”—25 Harvard 
Law Review, 203. 

Jurisprudence. 

“The Scope and Purpose of Sociological Ju- 
Ses. II.”"—25 Harvard Law Review, 
140. 
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Law. 

“The Progress of the Law in the United 
States.”—23 Green Bag, 560; 44 Chicago Legal 
News, 172 
Law Schools. 

“Should the Law Teacher Practice Law?”— 
25 Harvard Law Review, 25 

“Should Common-Law Pleading be Taught 
in a Virginia Law School?”—17 Virginia Law 
Register, 668. 

Libel. 

“Publication of Legal Papers That have 
been Filed.”—44 Chicago Legal News, 167. 
Master and Servant. 

“Recent Court Decisions in Favor of the 
Workingman.”—The Outlook, December 23, 
1911, p. 924. 

“Labor Exchanges in an ’—Scribner’s 
Magazine, January 1912, 11. 

“‘Workmen’s Coammosuonion Acts: Their 
Theory and Their Constitutionality.”—25 
Harvard Law Review, 129. 

“Workmen’s Compensation in Illinois.”—6 
Illinois Law Review, 255 

“Workmen’s Compensation in New York.”— 
27 Bench and Bar, 89. 

“A Washington Decision on the Constitu- 
tionality of Workmen’s Compensation Acts.”— 
15 Law Notes, 167. 

Merchant Marine. 

“Has the United States a Merchant Ma- 
rine?”—11 Banker and Investor Magazine, 499. 
Monopoly. 

“The Recent Trust Decisions.”—26 Political 
Science Quarterly, 581. 

“Recent Discussions of the Trust Problem.” 
—The Outlook, December 23, 1911, p. 928. 

“President Taft’s Trust Message,”—The 
Outlook, December 16, 1911, pp. 885, 895. 
on Business.”—The Fra, Jantiary 1912, p. 
Mosaic Law. 

“The Mosaic Law.”—10 Michigan Law Re- 
view, 108. 

ame. 

“The Right to Change One’s Name.”—23 
Green Bag, 523. 

Nuisance. 

“Nuisances and Trespassers.”—33 Australian 
Law Times, 

Panama Canal. 

“When the Canal is Opened.”—The Sunset 
Magazine, January 1912, p. 94. 

Pensions. 

“Pensions—Worse and More of Them.”— 
The World’s Work, January 1912, p. 327. 
Peonage. 

“A Recent Georgia Peonage Case.”—23 
Green Bag, 525. 

Pleading. 

“Pleading.” 44 Chicago Legal News, 154. 
Practice and Procedure. 

“The Law’s Delays.”—The Outlook, Janu- 
ary 6, 1912, p. 13. 

Recall. 


“The Recall as Applied to the Judiciary.”— 
44 Chicago Legal News, 168. 
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“The Recall and the Political Responsibility 
of Judges.”—10 Michigan Law Review, 79. 

“The Adoption of the Recall in California.” 
23 Green Bag, 634. 

Reconstruction. 

“Reconstruction in the South.”—23 Green 
Bag, 572 
Records. 

“Perpetuating Conclusive Proof of Title by 
Descent.”—73 Central Law Journal, 

ie. 

“Sales of Personal Property.”—27 Bench 
and Bar, 109. 

Statutes. 

“Codes Confounded. (Construction. )”— 
Chicago Legal News, 142, 159, 165 
Tariff. ; 

“Tariff and Reciprocity."—The Fra, Janu- 
ary 1912, p. 125. 

Telep! 

“Telephones and the Rates.”—75 Justice of 
the Peace, 601 
Tenements. 

“The Working of the Housing Acts.”—75 
Justice of the Peace, 567. 

“A New Housing Bill.”—75 Justice of the 
Peace, 613. 

Thackeray. 

“Thackeray and the Law.”—18 Case and 
Comment, 423. 

orts. 

“Legal Cause in Actions of Tort.”—25 Har- 
vard Law Review, 103, 223 
Treaties. 

“The Pending Arbitration Treaties.”—The 
Century Magazine, January 1912, p 

“Mr. Seth Low on the Arbitration Treaty.” 
—The Outlook, December 16, 1911, p. 887. 

“Shall We Abrogate the Treaty with Rus- 
sia?”—The Outlook, December 16, 1911, p. 888. 
Tripoli. 

“Tripoli, as an American Sees It.”—The 
Century Magazine, January 1912, p. 416. 
Trusts. 

“Compensation of Trustees.”"—44 Chicago 
Legal News, 151. 

“The Trustee Who Went Wrong.”—The 
World’s Work, January 1912, p. 265. 

Turkey. 

“Turkey in Europe.”—26 Political Science 
Quarterly, 676. 

Uniform Legislation. 

“The Outlook for Uniformity of Legisla- 
tion.”—23 Green Bag, 619. 

“Uniform Commercial 
Green Bag, 622 
Venue. 

“Change of Venue.”—43 National Corpora- 
tion Reporter, 605. 

Williston. 

“Samuel Williston, Professor of Law.”—23 

Green Bag, 613. 


iis. 

“On Wills.”——23 Green Bag, 574. 

“Meaning of the Word ‘Issue’ in Gifts to 
‘Issue.’ ”"—6 Illinois Law Review, 217, 230. 

“Bequests to Servants.”—33 Australian Law 
Times, 42. 


Legislation.” —23 





An Appreciative Sketch of Frank B. Kellogg 


By GEORGE F. LONGSDORF, of the St. Paul Bar 


N the minds of the American people 
| the successful prosecution of the suit 
to dissolve the Standard Oil Com- 
pany is the greatest legal victory won in 
many years. By it the counsel for the 
government became justly accredited as 
a lawyer of foremost genius and talent. 
Already of national eminence in his pro- 
fession, he thereby became of national 
eminence with the people. Yet this dis- 
tinction was not won by the arts or the 
virtues of the professional public man. It 
was a lawyer’s achievement, pure and 
simple, won by the supremest skill in ad- 
vocacy. The vast planning and foresight 
that entered into the Standard Oil Com- 
pany, its bewildering interwoven interests 
and minutiz of details, made victory over 
it impossible to any man who did not 
bring the quickest and most profound 
insight into facts in the mass, along with 
a mind for details in their finest divisions. 
These two diverse qualities united in the 
mind of Frank B. Kellogg. He brought 
to the task a third quality, a huge ca- 
pacity for hard work. It is a coincidence 
that about the time that Standard Oil 
began to emerge from the ranks of its 
competitors, he took up the study of the 
law in a part of the land remote from its 
activities. Thirty-six or thirty-seven 
years ago this was. He lived in Olmsted 
county, in Southern Minnesota, and had 
such preliminary education as the coun- 
try schools of the region afforded, and 
such fibre in his slight frame as a farm 
life, clean air, and wholesome living pro- 
vide. His equipment therefore was about 
balanced ; bodily strength he had and edu- 
cation he added abundantly. His ances- 
tors were English in the remote gener- 


ations and of New England in later ones, 
while his parents were residents of Pots- 
dam, St. Lawrence county, New York, 
when Mr. Kellogg was born, in 1856. 
They came to Minnesota in 1865 and set- 
tled near Rochester and there he lived 
his boyhood years. 

His legal studies were carried on in 
the office of H. E. Eckholdt and after- 
wards with Honorable R. A. Jones, and 
after due preparation he was admitted 
to the bar. A partnership with Burt W. 
Eaton was soon formed, and he and Mr. 
Kellogg continued it in Rochester till 
1887, when the firm of Davis, Kellogg, 
& Severance was formed, which caused 
Mr. Kellogg’s removal to St. Paul. This 
firm was composed of Cushman K. 
Davis, Frank B. Kellogg, and Cordenio 
A. Severance, and almost at once it took 
the acknowledged leadership of the bar 
of Minnesota and the Northwest. Mr. 
Kellogg and Mr. Severance of the origi- 
nal firm survive and retain the firm 
name, Davis, Kellogg, & Severance, hav- 
ing some years ago admitted Mr. Rob- 
ert E. Olds to the partnership. The 
union of personalities in the original 
firm was a remarkable one. The head 
of the firm was the brilliant, profound 
and masterful Davis, a Senator of the 
United States and one of the world’s 
great international lawyers and treaty 
makers, but to the junior members nat- 
urally fell the large burden of the de- 
tails of the practice. Whether this was 
the opportunity for the peculiar genius 
of Mr. Kellogg to reveal itself, or wheth- 
er that genius was developed out of Mr. 
Kellogg’s enormous capacity for the hard 
work imposed on him, or whether each 
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Judges and Lawyers 


From Drawing by Bohnen 


FRANK B. KELLOGG 


was the cause of the other, is an idle 
speculation. The men who know him 
best say that his chief talents are his abil- 
ity to understand and grasp instantly 
complex situations and details, and his 
great capacity for exhaustive consider- 
ation and research. Both of these tal- 
ents found full opportunity for their ex- 
ercise in the government cases conduct- 
ed by him as special counsel, notably in 
the investigation of the Harriman Lines 
and in the Standard Oil Case. 

In the examination of Mr. Harriman 
and other witnesses the technical rules 
of evidence were waived to avoid the 
swelling of the record to impossible di- 
mensions. The examination was thus 
unburdened of many impediments and 
proceeded with great rapidity and bril- 
liancy. Mr. Harriman, a very artful wit- 
ness and a man of wonderfully keen and 
quick perception, was pitted against. Mr. 
Kellogg. Each was eager to anticipate 
the other’s thought, but eventually Mr. 
Harriman was driven to refuge behind 


a refusal to answer. In the Standard 
Oil Case, Mr. Kellogg’s capacity for de- 
tailed investigation was tested, and the 
result cannot be stated better than in 
the words of Chief Justice White, who 
described the prosecution’s attack as one 
conducted “with relentless pertinacity 
and minuteness of analysis.” 

It was these two cases, and especially 
the latter, that introduced him familiarly 
to the mass of the American people, but 
it was by the successful conduct of the 
Paper Trust cases, begun in 1904, that 
his talent for this class of prosecution 
was revealed. In these cases was estab- 
lished the duty of the paper trust officers 
to testify as witnesses and to produce the 
corporate books and papers for use in 
evidence. This litigation was concluded 
in 1906, and in July of the same year 
the preparation of the papers in the 
Standard Oil suit was begun, and the 
bill was filed in November 15th, 1906. 
In this latter case there was an attack on 
the jurisdiction of the court over the de- 
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fendants, and, after that, dilatory plead- 
ings delayed the suit on its way to the 
United States Supreme Court, and in 
that court death further delayed the an- 
nouncement of the result until 1911. 
Meanwhile Mr. Kellogg and his partner 
Mr. Severance had been engaged in the 
Harriman Investigation, and out of that 
grew their retainer as special counsel of 
the government in the Union Pacific- 
Southern Pacific Case under the anti- 
trust acts. This was decided in favor 
of the defendants, in the United States 
circuit court of appeals, and is now pend- 
ing on appeal to the Supreme Court. In 
all of these cases the people of the na- 
tion were the beneficiaries of a zeal and 
devotion and an ability quite beyond the 
power of any retainer to command. 

As counsel for private interests, Mr. 
Kellogg has served many large interests 
and corporations, and his practice has 
ranged over all the field of civil litiga- 
tion. He is a lawyer for corporations, 
and makes no apology for it. Indeed he 
believes in corporations and in “big busi- 
ness,” but he believes that big business 
must be honest and must be kept in sub- 
jection to the welfare of the whole peo- 
ple. This has been the theme of numer- 
ous addresses, some political and others 
not. Take an extract from the one de- 
livered to his old friends and neighbors 
of Olmsted county,—“but the day when 
men can, by means that are questionable, 
suddenly amass great fortunes, has, I 
believe, passed, and certain it is that such 
fortunes are not conducive to the wel- 
fare, the happiness, and the prosperity 
of the American people. . . . The 
greatest danger t the American Repub- 
lic to-day is its enormous wealth and its 
trend to dissolute luxury.” Then, this 
from an address to the Minneapolis 
Transportation Club: “In my judgment 
more has been secured to the people 
through the result of reasonably active 
competition between railway lines than 
by any other factor,” and, further on, 
he expresses the opinion that the own- 
ership by a railway line of stocks or in- 
terests in any competing rail or steam- 
ship line ought to be prohibited, and that 
governmental regulation was necessary 
to prevent such abuses. This was pretty 
plain talk to a gathering of railroad men, 


especially in a region where there is 
pending a great legal battle over the right 
to regulate rates charged by carriers. In 
the Yale Law Review of January, 1911, 
Mr. Kellogg pursues the subject of Fed- 
eral regulation .of railroads in an essay 
on Federal Incorporation and Control. 
In it is discussed the constitutional as- 
pects of that subject, and the conclu- 
sion is reached that the Congress has 
full power to provide for such incorpo- 
ration, and to supersede the state power 
so far as may be necessary, even as to 
intrastate business activities which are 
convenient to the successful operation of 
the incorporations so formed; provided 


that they must in fact be such as have - 


an interstate commercial function to per- 
form, or which they are about to assume. 
In the great problems involved in the 
relation of the corporation to the people 
of the State, Mr. Kellogg has always 
taken more than a mere lawyer’s interest. 
He is a citizen, one of the chief citizens 
of Minnesota, with a citizen’s conscien- 
tious interest in this and all other civic 
and political questions, and has delivered 
numerous addresses on public questions. 
He has taken much interest in politics, 
though he has never held an office, ex- 
cept that he was for a time, in his ear- 
lier practice, the city attorney of Roch- 
ester and the county attorney for Olm- 
sted county, In 1904 he was.a delegate 
to the convention that nominated Presi- 
dent Roosevelt, and also to that of 1908 
that nominated President Taft. For 
eight years he has been’ Republican na- 
tional committeeman from Minnesota. 
So much for the achievements. What 
about the man? If you were in the busi- 
ness district of St. Paul some morning 
you might see Mr. Kellogg, slight of fig- 
ure and average in height, walking to his 
office. He is energy on foot, real en- 
ergy, and he radiates it. No wonder 
that a warm friendship sprang up be- 
tween him and the strenuous Colonel 
Roosevelt. In the afternoon if you 
passed the Town and Country Club, out 
on the bluffs above the Mississippi, you 
might see Mr. Kellogg playing golf just 
as hard as he worked earlier in the day. 
He is a man who has time to play. In 
the evening you might find him, so it is 
said, in the splendid library of his home, 
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away across on another high bluff over- 
looking the valley of the river. He is a 
man of broad culture and general schol- 
arship. “How does he work?” I asked 
an associate. ‘“Tremendously; he de- 
vours all possible authorities, exhausting 
every phase of the question,’—was the 
answer. He has earned his high stand- 
ing. By his clear and independent judg- 
ment, never subservient to that of his 
clients, he has come to command the re- 
spect of the great moneyed and corpo- 
rate clients, and yet firmly to hold the 
confidence of the people. They believe 
that he vindicates the essential honesty 
and justice of the’law. 


Michigan Circuit Judge Dies. 


Allen C. Adsit, a former judge in the 
Kent county circuit court and well known 
throughout Michigan, died recently at 
Grand Rapids from neuralgia of the heart 
after an illness of only three days. He 
was seventy-five years of age. 


Death of St. Louis Lawyer. 


Edward S. Robert, one of the best 
known lawyers in St. Louis, and trustee 
for several estates, some of them aggre- 
gating millions of dollars, died on De- 
cember 12th, after five days’ illness. 


John Bigelow Passes Away. 


John Bigelow, the venerable diplomat 
and author, died in New York City on 
December 19th. 

Mr. Bigelow’s life ended in the old 
fashioned house on Gramercy park that 
had long been his residence. 
_ Although 94 years old, Mr. Bigelow 

had displayed, almost to the day of his 
death, amazing vitality and mental keen- 
ness. 

John Bigelow was equally well known 
in public life and in letters. He was 
born in Malden, Ulster county, New 
York, Nov. 25, 1817. In 1849, he ob- 
tained an interest in the New York 
Evening Post, associating himself in his 
editorial duties with William Cullen 
Bryant. In 1861, he became United 
States consul at Paris, and in 1864, he 
was appointed minister to France, in 
which position he continued until 1867. 


Mississippi's Chief Justice. 


ONORABLE 
Robert Burns 
Mayes was born at 
Gallatin, | Copiah 
county, Mississippi, 
in 1867. He re- 
ceived his educa- 
tion in the high 
school and the Uni- 
versity of Missis- 
sippi, and was ad- 
mitted to the bar 
in 1890. -He prac- 
tised in Hazlehurst, 
Mississippi, until 
1906, when he be- 
came chancellor of 
the fifth judicial 
district by appoint- 
ment of Governor 
Vardaman, now 
United States Sen- 
ator elect. This 
important judicial district included Jack- 
son, the state capitol. 

Judge Mayes had served but a short 
time as chancellor when he became asso- 
ciate justice of the supreme court by ap- 
pointment of Governor Vardaman in 
1906. In 1911 he became chief justice. 

Mr. Justice Mayes comes from a fam- 
ily of distinguished lawyers. His grand- 
father, Daniel Mayes, was one of the 
ablest members of the Mississippi bar for 
many years, and his father, Herman B. 
Mayes, was also a distinguished lawyer. 
Indeed, the name of Mayes has continued 
prominent in the history of the jurispru- 
dence of Mississippi almost from the be- 
ginning of the organization of the state. 

Mr. Justice Mayes’ opinions from the 
bench are clothed in terse and vigorous 
English, and lucidly discuss the questions 
of law involved. His occasional dissent- 
ing opinions “are even more so.” A gen- 
tleman of dignity both on and off the 
bench, to his intimates he is best known 
as a man of gracious and kindly quali- 
ties and a most loyal friend. 


Death of Lincoln Attorney. 


Walter J. Lamb, prominent attorney 
and pioneer of Lincoln, Nebraska, died 
in that city on December 20th, after an 
illness of three days. 


HON. ROBT. B. MAYES 
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Our Prominent Chicago Lawyers 


Levy Mayer. 


"THE reputation of leading corporation 

lawyers is not made in a day, suc- 
cess in this broad field demanding not 
only natural abilities, but the thorough 
preparation and continuous and intense 
application, broad legal education and:ex- 
tensive knowledge of business, and in- 
dustrial principles and conditions, that 
are requisites for success. 

Commencing practice about thirty 
years ago, Levy Mayer has steadily ad- 
vanced to the front. 

Mr. Mayer was born in Richmond, 
Virginia, October 23d, 1858. After go- 
ing through the grammar and Chicago 
high schools, he took special studies at 
Yale and attended the Law Department 
of that University. For several years he 
was assistant librarian of the Chicago 
Law Institute. While so engaged, he 
prepared the first catalogue of the Insti- 
tute’s library, and edited and revised 
Judge David Rorer’s works on Interstate 
or Private International Law and on Ju- 
dicial Sales. Since 1882 he has followed 
his profession continuously. He is now 
the senior member of the firm of Mayer, 
Meyer, Austrian, & Platt. He is a hard 
worker, and his large practice has been 
chiefly in all the branches of corpora- 
tion and interstate commerce law. His 
firm numbers among its clients some of 
the leading banks, corporations, and 
trusts of the country. He has been on 
one side or the other of many of the 
principal cases that have come before the 
courts in Illinois during the last twenty 
years. He has never held nor sought 
public or private office of any kind. He 
is a member of the American Bar Asso- 
ciation and of the Illinois and Chicago 
3ar Associations, and of the Union 
League, Iroquois, South Shore Country, 
Mid-Day Germania, Automobile Clubs of 
Chicago, and the Lawyers Club of New 
York, and the Old Colony Club of 
Plymouth, Massachusetts. His country 
home is at Manomet, Massachusetts, on 
the shore of Cape Cod bay. 


John Stocker Miller. 


One of the eminent lawyers of whom 
Chicago is justly proud is John Stocker 
Miller, head of the law firm of Miller, 
Starr, Packard, & Peckham. His name 
is well known throughout the length and 
breadth of the land by reason of his fa- 
mous “immunity bath” plea, which start- 
led the nation during the trials of the 
heads of the Packing Trust. That his 
contention was sustained by the United 
States Supreme Court was no surprise 
to Mr. Miller, although few decisions oc- 
casioned more consternation in the camp 
of the United States attorneys. 

Born in Louisville, New York state, 
on May 24, 1847, son of John and Jane 
McLeod Miller, he went to school in the 
little red schoolhouse, with two score 
other rosy-cheeked youths and maids in 
gingham aprons. 

As his years and stature increased, so 
did his thirst for knowledge, and when 
sixteen he made his way to Canton, New 
York, where the University of St. Law- 
rence offered a full collegiate and law 
course. Here Mr. Miller matriculated 
and pursued his studies, securing the de- 
gree of bachelor of arts upon his grad- 
uation in 1869, and immediately entered 
the law department of the university, 
completing the prescribed course in two 
years, being admitted to the New York 
bar in 1870. 

Not at once, however, did he enter 
that profession in which he has been suc- 
cessful, but accepted the call of his alma 
mater to teach in the collegiate depart- 
ment, occupying the chair of mathemat- 
ics, Greek, and Latin during the years 
1871-1874. At last the West—and des- 
tiny—beckoned too invitingly. In 1874 
Mr. Miller turned his face westward, and 
even in his early youth justified his later 
renown as a man of sound judgment by 
picking out Chicago, then just recover- 
ing from the staggering blow of the great 
fire, as his home. Entering at once into 
general practice, he won a right to be 
accounted a big lawyer before the snows 
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dared to sprinkle his temples. With- 
drawing more and more from the lower 
courts, and from general practice, Mr. 
Miller concentrated his attention upon the 
intricacies of corporation law, viewing 
the growth of the large corporations a 
necessary part of the nation’s commercial 
expansion, and, as such, both legitimate 
and salutary. 

It was at this time that the government 
began its prosecution of many corpora- 
tions under the provisions of the Sher- 
man act; and Mr. Miller, then senior 
member of the law firm of Peck, Miller, 
& Starr, was called upon to direct the de- 
fense, especially of the packers. His 
successful handling of the constitutional 
questions involved won him recognition 
as one of the great lawyers of the na- 
tion. 

Since May 1, 1911, Mr. Miller has 
been at the head of the firm of Miller, 
Starr, Packard, & Peckham, composed of 
John S. Miller, Orvill Peckham, Merritt 
Starr, George Packard, Vincent J. Walsh, 
John J. Peckham, and Edward E. Brown. 

As corporation counsel of the city of 
Chicago under Mayor Hempstead Wash- 
burne, he framed many ordinances and 
laws which have proved of incalculable 
benefit to the people of Chicago. 

He argued in behalf of the city the 
celebrated Lake Trout case against the 
LCR, Ze 

Mr. Miller has prominently figured of 
late as one of the counsel for the defense 
in the case of the United States against 
The Packers at Chicago. 


Alfred R. Urion. 


Appointed general attorney of Armour 
& Company after only four years’ prac- 
tice of his profession, is the record made 
by Alfred R. Urion, one of Chicago’s 
best known lawyers. Mr. Urion was 
born in New Jersey, near Salem, on Sep- 
tember 29, 1863. His parents on his 
father’s side were English Quakers, while 
his mother’s family were Irish. From 
this may be traced the quiet determina- 
tion which is characteristic of “the great- 
est little fighter” of the Chicago bar, as 
Mr. Urion has been aptly described. His 
father early removed to Philadelphia, 
where he attended school, graduating 
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from the famous Central High School 
of that city. 

The call of the West took him to Da- 
kota, then a territory, and in the office 
of Henry Miller of Fargo, one of the 
foremost lawyers of that section, Mr. 
Urion studied law. In St. Paul, where he 
opened his first law office, Mr. Urion 
practised assiduously, making his mark 
in such good fashion that when P. D. 
Armour, the head of the great packing 
house, was looking about for a man to 
handle the increasing law business of the 
industry he selected Alfred R. Urion, 
the young lawyer from the Northwest, 
for the place. Coming to Chicago in 
1888, Mr. Urion soon became known as 
one of the shrewdest cross-examiners at 
the bar. So well did be guide the legal 
affairs of the millionaire packer through 
the legal shoals of that stormy period, 
that five years later he was promoted to 
the position of general counsel, and has 
held that place ever since, being largely 
instrumental in shaping the policy of Ar- 
mour & Company, through all the years 
when the government prosecutions of the 
packers were engaging the attention of 
the country. 

In no sense a politician, Mr. Urion has 
always favored the policies of the Repub- 
lican party and has served as delegate to 
many county and state conventions. In 
1907 Mayor Busse appointed him a mem- 
ber of the board of education, and two 
years later he was elected president of the 
board. It was due to his influence that 
simplified elementary course and the high 
school vocational courses were adopted 
as a fundamental part of Chicago school 


- work. His views favoring less ornate 


and expensive plans for school buildings 
brought about a revolution in the con- 
structive policy of the board, and result- 
ed in having hundreds of thousands of 
dollars for much needed new school 
buildings. More to Mr. Urion than to 
any other one man, probably, is Chicago 
indebted for the appointment of Mrs. 
Ella Flagg Young to the position of su- 
perintendent of Chicago schools. 

Mr. Urion married Mabel E. Kimball, 
daughter of Henry Martyn Kimball, edi- 
tor of the Carlinsville (Illinois) Demo- 
crat, and four children have been born 
to them,—Frances, Henry K., Alfred, Jr., 
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and Virginia. Mr. Urion is a member of 
the Union League, Hamilton and Press 
Clubs, and of the Chicago Association of 
Commerce. 


George T. Buckingham. 


Work, lots of work,.and then more 
work. This is the watchword of George 
T. Buckingham of the law firm of De- 
frees, Buckingham, Ritter, & Campbell. 
Mr. Buckingham has known the full 
meaning of the word since his earliest 
recollections of life, and now, that al- 
most insurmountable obstacles have been 
overcome and national fame as a law- 
yer is his, he is just as unremitting in 
his labors as he was through the long 
struggle which brought him success. 
Every advantage he has gained was won 
for himself by himself, and he stands un- 
conditionally as a self-made man, of 
which Chicago has so many and of whom 
she is so justly proud. 

Born in Delphi, Indiana, he came to 
Illinois with his parents when six years 
of age. At Danville, Illinois, at an age 
when school is but a horrible dream to 
the ordinary boy, young Buckingham be- 
gan his struggle for education. The little 
red schoolhouse, and not the halls of 
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some famous university, was his alma 
mater, but even this did not last, and he 
was forced to quit school almost before 
he was started, and begin earning his liv- 
ing. But with pertinacity he clung to 
his dream of education and the advan- 
tages gained from it. He was not afraid 
to work and work hard, and far into the 
nights, after he had completed his day’s 
labors, the student plugged away at his 
books. 

During those toilsome years it was that 
Mr. Buckingham formed the habit of un- 
remitting work, which still clings to him. 


. In the same way in which he grounded 


himself in the rudiments of learning, he 
took up the study of law. No learned in- 
structors, no expensive text-books were 
there for him, not even the advantages of 
night school or instruction by correspond- 
ence. It was only by poring over dry 
volumes of common law and chancery 
reports, and by following lines of de- 
cisions in American and English reports, 
that he acquired the familiarity with un- 
derlying principles of jurisprudence 
which since then has so often drawn 
forth the wonder of his associates and 
the admiration of the bench. 

In 1889 came his first step to success, 
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when he was <ppointed first assistant 


clerk of the house of representatives at 
Springfield. The next year he was made 
clerk of the house. With the habit of 
work clinging to him, he studied all the 
harder, despite his additional work. By 
borrowing the books of the legal mem- 
bers of the general assembly, he was en- 
abled to master the more intricate points 
of the law. In 1890 he was appointed a 
special agent of the United States Treas- 
ury Department. Four years later he 
was almitted to the bar. 

He returned to his old home of Dan- 
ville to “hang out his shingle,” and’ he 
quickly won recognition. He soon made 
a name for himself, and his abilitv and 
integrity were recognized. While at 
Danville, he organized and was interest- 
ed in a great many corporations. He 
is at present president of the Danville 
Belt Coal Company. 

In 1897 he was appointed a trustee of 
the Illinois Eastern hospital for the in- 
sane at Kankakee. Four years later he 
was made president of the board of com- 
missioners of Joliet prison. 

Mr. Buckingham came to Chicago in 
May, 1908, to join the firm of which he 
is now a member. His reputation had 
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preceded him and he found a lucrative 
practice awaiting him. During his ear- 
lier years of struggling for success, Mr. 
Buckingham found that he did not have 
enough to occupy his time after working 
ten hours a day and studying several 
more, so he joined the national guard to 
while away his spare hours. When he 
came to Chicago he held the rank of 
colonel. 

Mr. Buckingham has had many inter- 
esting cases; probably the one in which 
wider interest is taken than in any other 
is the case of the United States against 
the packers in Chicago. In this case he 
represents the Swift group of defendants. 


Ex-Senator Jonas Dead. 


Benjamin F. Jonas, who as a lawyer 
and statesman long held high place in 
the history of Louisiana, died in New Or- 
leans on December 21st. 

In 1879, Mr. Jonas was sent to Wash- 
ington to represent his state in the United 
States. A man of wide information, a 
finished scholar, a ready debater, and a 
thorough patriot, his service in the Sen- 
ate reflected credit alike on himself and 
on his people, and his defeat for re-elec- 
tion by a single vote in the democratic 
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caucus was one of the tragedies of his 
life. 

Mr. Jonas’s prominence among the 
party leaders at the national capital was 
evidenced by his selection as one of the 
managers of Mr. Cleveland’s successful 
campaign in 1884, and his services were 
rewarded when he was appointed collect- 
or of the local port. 

When Mr. Jonas’s term as collector 
expired he associated himself in law prac- 
tice with the firm of Farrar & Krutt- 
schnitt, which was then known as Farrar, 
Jonas, & Kruttschnitt. He was an able, 
brilliant lawyer, and participated in many 
of the leading litigations of his time, re- 
tiring from harness only a few years ago. 


Over Sixty Years a Lawyer. 


On Wednesday, December 27th, Henry 
Fuller, of Weatfield, Massachusetts, cele- 
brated the 62d anniversary of his admis- 
sion to the Hampden county bar. The 
fact that he is still in active pursuit of his 
profession and is to be found each day at 
his office makes the occasion one of 
special interest. 


Death of Judge Wilson. 


Judge Adair Wilson, formerly of the 
Colorado court of appeals, and a com- 
panion of Mark Twain in the newspaper 
field in Nevada, died recently at the 
home of his daughter in Berkeley, Cal. 

Judge Wilson was born in Saline 
county, Missouri, in 1841, and was a 
direct descendant of a signer of the 
Declaration of Independence. Upon both 
his father’s and mother’s side he came 
from families distinguished in the wars 
of the Revolution and of 1812. 

Judge Wilson graduated from Masonic 
college, Marshall, Mo., in 1858, being 
the youngest member of his class, and 
he began the study of law in the office of 
his uncle, Judge Abiel Leonard, at one 
time judge of the supreme court of 
Missouri, and in 1860 was admitted to 
the bar. 

In 1872 Judge Wilson removed to Col- 
orado and remained there until three 
years ago. 
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HON. WILLIAM C. HOOK 


Taft's Indicated Choice for Supreme Court 
Vacancy. 


UDGE William C. Hook, whom, at this 

writing, the press despatches indicate 
as the President’s probable choice to suc- 
ceed John Marshall Harlan on the bench 
of the Supreme Court of the United 
States, was appointed United States dis- 
trict judge in Kansas in 1899 and served 
in that capacity until 1903, when he was 
made United States circuit judge of the 
eighth judicial district. He was born at 
Waynesburg, Pennsylvania, September 
24, 1857. He was graduated from the 
Leavenworth High school and received 
his law degree from the St. Louis Law 
School, afterward practising at Leaven- 
worth, which still is his home. For many 
years he was a law partner of the late 
Senator Lucien Baker. Others whom the 
President is considering for the position 
are Secretary of Commerce and Labor 
Nagel, Senator Sutherland of Utah, and 
Frank B. Kellogg, of St. Paul, trust bust- 
er for the government and its prosecutor 
in.the recent Standard Oil combine suit. 

Once before Judge Hook was near ap- 
pointment to the Supreme bench, but the 
appointment went to Justice Van Devan-- 
ter. 





The Humorous Side 


Pon dull care, I prithee begone from me.” — 


Big Business. Trust Magnate: Is the 
morning mail in? 

Secretary: Yes. 

T. M.: Very well. Credit up the 
checks, throw the appeals for help into 
the waste basket, and turn the indict- 
ments over to our lawyers to be quashed. 
—Puck. 


Quite True. The wife of a wealthy 
business man of Chicago was the daugh- 
ter of a policeman. As they grew rich, 
both she and her husband concealed the 
fact as much as possible, for the sake of 
their social prestige. At a luncheon sev- 
eral society women of high position had 
been talking about their families. “What 
was your father’s business, Mrs. D.?” 
was finally asked of the business man’s 
wife. Mrs. D. was not disturbed. “My 
father was in the copper business,” she 
said with cool emphasis.—Argonaut. 


Discovered. Diogenes hurried down 
the street, dragging a man by the coat 
collar. “Are you sure that’s him?” some- 
one asked. The old fellow’s smile was 
simply cherubic. “It must be,” he said. 
“He is a lawyer, but he admits that he 
can’t make head or tail of the Standard 
Oil decision.”—St. Louis Post-Dispatch. 


The Resorts of Millionaires. They were 
on the subway. The middle-aged man was 
sober, but his young companion had con- 
fided to him in particular, and to the 
whole car in general, that the champagne 
had tasted unusually fine that evening. 

“T see by the paper,” commented the 
sober one, “that a lot of millionaires are 
going to be presented at court in Lon- 
don.” 

“Yesh,” agreed the youth; “shum of 
‘em go to court, and shum go to jail.” 


It Often Happens. “I am very glad our 
illegal trusts are being taken in hand,” 
said Senator La Follette at a dinner in 
Madison. “A trust is so impersonal, you 
see, it breaks the law and you can’t jail it. 

“A trust, in fact, is like a slot machine. 
One day I saw a little boy weeping bit- 
terly before a slot machine that was out 
of order. A policeman appeared, and the 
boy said to him: 

“*Mister, arrest this machine! It’s 
robbed me of a nickel!’ ”’—Minn. Jour- 
nal. 


A Lame Defense. Representative Mar- 
tin W. Littleton, discussing the Sherman 
law with a Pittsburg reporter, said: 

“You can’t defend this law. Its de- 
fense is as lame as that of the man who 
defended the widow. 

“A widow of very overbearing temper 
was about to marry again. A man said 
of her at a lodge meeting: 

“Dear me, that termagant! I 
shouldn’t want to be her second hus- 
band, would you?’ 

“Then the widow’s defender answered 
lamely : 

“*Well, I’d rather be her second hus- 
band than her first.’””—Minn. Journal. 


A Sample Quip. “Thomas W. Law- 
son,” said a Boston banker, “is always 
full of quips. 

“Not long ago I attended the funeral 
of a millionaire financier—one of those 
real ‘high financiers,’ whose low methods 
Lawson loves to turn the light on. 

“T arrived at the funeral a little late. 
I took a seat beside Lawson and whis- 
pered: 

“ ‘How far has the service gone?” 

“Lawson, nodding toward the clergy- 
man in the pulpit, whispered back: 
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see 


Just opened for the defense.’ ”— 
Minn. Journal. 


Goloshes and Gondolas. A western 
woman recently admitted to the ranks of 
the newly rich, who lately returned from 
a trip to Europe, says that they ran into 
a town named Venice, where the water 
covered every street and you couldn’t get 
anywhere except in boats. She added: 
“You bet we only stayed one day in that 
slosh.” 


Height of Humility. Senator La Fol- 
lette, according to the St. Louis Republic, 
at a dinner in Madison, said of a certain 
notorious trust : 

“That trust won’t be this year so bois- 
terous and blatant as it used to be. That 
trust has certainly become subdued.” 

He smiled. 

“Its spirit is as humble now as the 
spirit of a very ugly man who visited a 
matrimonial agency and said he'd like to 
find a wife. But the agent, looking the 
man over, returned sternly : 

“I'm afraid it won’t be easy to find a 
wife for you, my friend.’ 

“*T thought,’ said the applicant, ‘you 
might have something shortsighted on 
your books.’”’ 


A Reward. “I see one of our big cor- 
porations is going to do something for its 
old clerks.” 

“Good enough! 
take ?” 

“Well, after a man has been with them 
twenty-five years, they’re going to give 
him a gold stripe on his sleeve.”—-Wash- 
ington Herald. 


What form will it 


About the Right Average. Senator Reed 
Smoot tells a story about a certain tvpe 
of man which he calls the “other people’s 
business fellow.” One of the kind was 
trying to extract information from an 
elderly, prosperous-looking man who sat 
next the curious person in the smoking 
car. 

“How many people work in your of- 
fice?” he asked. 

“Oh,” responded the elderly one, get- 
ting up and throwing away his cigar, “I 
should say, at a rough guess, about two 
thirds of them.”—Cosmopolitan. 


Case and Comment 


Uncertainty. “I am very much inter- 
ested in your views on the initiative and 
recall.” 

“Well,” replied Senator Sorgham, 
“judging from my experience, I don’t 
like the idea.” 

“Didn't know you had had any experi- 
ence with it.” 

“Yes, I was initiated into public life 
by a trust and am liable to be recalled any 
year by a merger.”—The Washington 
Star. 


A Stock Story. “When I was a bare- 
foot lad,” said Dustin Stax, “I had to 
spend a good deal of time minding the 
stock on father’s farm. I'll never for- 
get the day when father told me to take 
a rope and hold a couple of bull calves.” 

“What did they do?” 

“They scorched my hands with the 
rope and then turned around and stepped 
on me.” 

“Unruly disposition ?” 

“No; wonderful instinct. They rec- 
ognized me at a glance as a small stock- 
holder.”—Washington Star. 


Absent-Minded. “Do you take this 
woman to be your lawfully wedded 
wife?” begins the minister, when the 
bridegroom, Mr. Cheetin Stox, the emi- 
nent financier, interrupts with, “I don’t 
remember.” Then, seeing the looks of 
amazement on the faces of all, he realizes 
where he is and exclaims: “I beg your 
pardon! For the moment I was thinking 
about my trial last week. Certainly I 
take her.” Exchange. 


R. F. D. An Illinois lawyer having 
quarters over the local postoffice tells the 
following: 

His daughter, a voungster of nine, 
wandered into his office and, quite con- 
trary to her usual habits, sat silent for 


several minutes. Finally upon the in- 
quiry, “What can I do for you, daugh- 
ter?” she replied: “Father, I think there 
is a man downstairs looking for a law- 
ri. 

“What makes you think that, child?” 
asked her father. 

“Because he has R. F. D. on his hat.” 

“Why, don’t you know what that 
means ?” 

“Of course I do,—ready for divorce.” 








